M.B. CaBuMH
B.B. HaBpoubkuii
M.B. MeHmxyn

MEXAHISMtSAXHCTY TIPAB
SUKEATR 1A VAR IPHTYIKY

MDKHAPOTHHH TA'H hALH@.HA\JE:LquI?ﬁ PIBHI




Capuun M.B., HaBpouskuii B.B., Menxxya M.B.

MEXAHI3M 3AXUCTY IIPAB BI’KEHIIIB TA
HIYKAYIB ITIPUTYJIKY:
MI’KHAPOJITHUM TA HAIIIOHAJIbHUM PIBHI



3AKAPIIATCHKHWH JEP)KABHU YHIBEPCUTET

KAPIHHATCBKE ATEHCTBO ITPAB JIIOJJUHHU «BECTEI»
IOPUINYHA KJITHIKA «<AJIBTEPHATHUBA»

Casunn M.B., HaBpoupkuii B.B., Menmxyn M.B.

MEXAHI3M 3AXUCTY IIPAB BI’KEHIIIB TA
HIYKAYIB ITIPUTYJIKY:
MI’KHAPOJITHUM TA HAIIIOHAJIbHUM PIBHI

HasuanpHMIT TOCIOHUK

Yxropoa
2007



V]IK 341.43

BBK 67.300.3
C13
STATE .
o5 'S4,
/=" USAID .
[x/ ~ |\ L ~
= 5 | ! »
& =~ \
KXY
o2& BIA AMEPYKAHCBKOTO HAPOAY /B\ Rutk oF Law INITIATIVE

Lle BupmaHHSA CTaJi0 MOXJIMBMM 3aBOAKM IMeApPiVl INATPVMIL aMepUKaHChbKOIO Hapomy uepe3
ArentctBo CIIA 3 wixHapogHoro po3Butky (United States Agency for International
Development (USAID). Ilomrsamm aBTOpiB, BUKIafeHi B AaHii myOrikariil, He 0OOB SI3KOBO
BigoOpakaroTs nosutio USAID, un YVpsany Cronyyennx IlItaTtiB AMepuky, un AMeprKaHCHKOL
acoliartii OpyUCTiB.

PexomennoBano BueHoro paioro 3akapnaTtchbKoro JepyKaBHOTO YHIBEPCHTETY
(npotoxkon Ne 8 Big 27 kBitHst 2007 p.)
HayxkoBi perieH3eHTH:
Junuc I'eopriii I'eopriiioBu4 — kKaHAWIAT OPUIXNYHUX HAYK, AOICHT, 3aBiAyBad Kadenapu
MDKHapOIHOTO MpaBa Ta MKHAPOAHUX BiTHOCHH
Tpauyk Iletpo AHTOHOBMY — KaHAMAAT IOPUIUYHUX HAyK, [OLEHT, JIUPEKTOP

IOPUAMYHOTO 1HCTUTYTY 3aKapHaTChbKOTO JAEP>KaBHOIO YHIBEPCUTETY

Capuun M.B., HaBpouskuii B.B., Menxxkyn M.B. MexaHi3m 3axucTy npas OiKeHUIB i
HIYKa4iB NPUTYJIKY: MIZKHAPOAHMIT Ta HALiOHAJLHMI piBeHb: HaBuansHUil mociOHUK. —

VYxkropon: , 2007.- c.

VY HaByaJIbHOMY MOCIOHUKY PO3KPUTO OCHOBHI MOJIOKEHHS HIOA0 3aXUCTY MpaB ODKEHIIIB
Ta IIyKadiB OpUTynKy B Ykpaini. [TociOHMK Moke OyTH BHKOpPHUCTaHM NpU BUKJIAJaHHI
CIIELIKYpCYy 3 MpoOJieM 3aXHCTy TpaB OLKEHINIB HAa PiBHI HAIllOHATBHUX aJMIHICTPAaTUBHUX Ta
CyJIOBHX OpraHiB, a TaKOXK Ha PiBHI MDKHAPOJHHUX YCTAHOB 1 OpTaHi3allii.

[TociOHMK pO3paxOBaHWW I CTYJICHTIB, acCIipaHTIB, BUKJIANA4yiB IOPUANYHHX KIIIHIK,
IOPUINYHUX BY3iB 1 (haKkyJIbTEeTIB, Cy1iB, MPAI[IBHUKIB OpPraHiB Jep>KaBHOI BIAIH Ta MICIIEBOTO
CaMOBPSILyBaHHS, a/IBOKATiB, MPAKTUKYIOYHX IOPUCTIB, @ TAKOXK s (PaxiBIiB Yy Taldy3i 3aXHUCTY

IpaB JOAWHHU.

ISBN —
© Menmxyn M.B., Hasponpkuit B.B., Capuna M.B.
© BumaBHHAIITBO , 2007




3MICT

HEPEIMOBA ettt 5

Po3nin I. 3araibHa yacTuHa

I'maBa 1. 3aranbHa XapaKTepUCTUKA MPABOBOTO CTATYCY OIKECHIIIB  ..ccveeuvereeeverirenieeienieniens 7
I'maBa 2. MexaHi3MU IPABOBOTO 3aXHUCTY ODKEHITIB  ..ecveruverueeieriienieeienieenteeneesseenseensesnenseens 16
I'naBa 3. IIpaBoBa pernamenTalis cyocuaiapaux (popm 3axXucTy mpas O1KEHIIIB

TA TITYKAYIB TIPHTYITKY  .eveeeuvreerureeesureeessseesnsseesssseesssssessssessssssesssssesssssessssssssssessssssesssesssssesssseesnns 30

Po3nin II. Cucrema 3axucty npas OikeHLiB

I'naBa 1. IIoHATTS Ta CTPYKTypa CHCTEMH 3aXUCTY MPaB O1KEHITIB B YKPATHI  ...cccveeenevnnnee. 50
['maBa 2. HopMaTUBHO-TIPABOBI TAPAHTIT TIPAB OIKEHIIIB  ..ececvveeeereeeeieeeireenveessereeenseesnsneenns 58
I'maBa 3. [HCTUTYLIHHI TAPAHTIT MPAB OIKCHIIIB  ..evveeurererereenreniienteetenieenieeieeieesteesesneesseennens 74
I'maBa 4. MiXKHApOJH1 IHCTUTYTH 3aXUCTY TPAB JEOIMHI  ..vevuveneeenrenniereeienieeeeneeenseesesseennes 109
J\Y (031 07105501 (038 o Te 3 1 B 470 U (USSP 116

Po3ain III. IIpaBa OiskeHuiB

I'maBa 1. OcoOuCTI (TPOMAISTHCHKI) TIPABA OIKECHIIIB  ..vveeevieneeeeereeireeieeieeereensnesseenseesnseennns 129
1.1 TIPABO HA JKHITTSL  couvvveeeeeuurieeeeniiieeeantteeeesuseeeesnsseeesansseeeesssaeessnnsseeesannsseesssnsseeessnnsseeesannes 129
1.2 TIpaBo Ha CBOOOAY T4 OCOOUCTY HEAOTOPKAHHICTD  ..vveeeveeererreerereeesereesereesssseesssseesssneenns 135

1.3 3a0opona kaTyBaHHS a00 HENIOJCHKOTO YU TAKOT0, 10 IPUHIIKYE T1IHICTD,

TTOBOJIKCHHST 200 TTOKAPAHHST  ...eeevveerereenreeureeseenssenseeenseessseesseesssesseesssesseesssesnseesseenseessesnses 140
1.4 TIpaBo HA MOBATY IO T1IAHOCTI JTEOJIHHH  ..veeeruveesereeeereeseseesseeesseeesseessssessnssesssssessnssesnnnes 147
1.5 CBoOopa mepecyBaHHS 1 MPABO HA BUTbHUNA BHOIP MICIISI IPOKUBAHHS  ...eeeeeveeeereeenenennn 150
1.6 [IpaBo Ha moBary A0 MPUBATHOTO 1 CIMEHHOTO KUTTS, )KUTJA 1 KOPECIOHACHIIT ......... 153
1.7 TIpaBo HA CBOOOY JTYMKH 1 CITOBA  ...eecvveeveerureenreenereeseenureeseessseeseesssesseesssesnseesssesseennns 167
1.8 CBOOOAA CBITOTTISALY TA BIPOCTIOBITIAHHST  ..vveeeeveeeeieeaereeaereensseeesseeensesessseesssseesssseensssens 168
I'masa 2. [TonmiTH4HI IPaBa Ta CBOOOM OIKECHIIIB  ..ecuverveenreruienriereeiienieeneeeieesieenseseesieensessnens 171
2.1 TIpaBO HA TPOMAISHCTBO  ceuvveerurreesuureenureeenuseeenuseeensseeansseessseessseesnsseesssessseessseesnnseesnnnes 172
2.2 TIPABO HA BBEPHEHHST  .eeeevuvvrreeeiurrreeeauereeeaauseeeeannseeeeesnsseeesssnsseesssnssseessssssseessnnssseesanssseeesns 177
2.3 TIpaBO HA CBOOOMY ACOITIAIIIT  .eevuveeererreeereeesereenreeesteeesseeessseeassseesssseessseeesseesssseesssseesnsses 179
2.4 TIpaBo Ha cBOOO Y 300piB, MITHHTIB, TOXO/IB 1 AEMOHCTPALIN  ..eovverevenieniienieeieniienieane 181



['maBa 3. EkoHOMIYHI, COITIalIbHI Ta KYJIBTYPHI MPABA OIKECHITIB  ..vveeeevveerveeerveeenereeennveeeenens 184
3.1 TIpaBO HA MIPUBATHY BIIACHICTD  ...eervveruveerueeanreensresueensreesseesseesseenssesnseesssessseesssesnseesssesnses 185
3.2 IIpaBo Ha npairo. CB0001a MIAMTPUEMHHUIBKOT TISTBHOCTL  c.veevverieeiienienieeieeiresieeneeeneenne 188
3.3 IIpaBo Ha coIiaabHUN 3aXUCT TA COMATBHE 3A0C3MEUCHHS  ...vveeevveeeereeenereennveeenereeennneens 190
3.4 TIPABO HA JKHITIIO  ceuuvvveeeeiurreeeenurieeeenteeeeesnssreeesssseeesannsseeeesnssseeesasseeesassseessssssseessnnssseesnnns 193
3.5 IIpaBo Ha OXOPOHY 3/10POB'Sl, MEAMUHY JOTIOMOT'Y Ta MEAUYHE CTPAXYBAHHS .............. 194
3.6 TIPABO HA OCBITY  ..eeevieeieeiiieiieanieeniteeteenteessteenstesnseenseessseesaesnseanseesnseenseesnseenseessseenseesnses 195
3.7 TIpaBO HA CBOOOTY TBOPUOCTI  ..eeeruvreerurreasureeerereeansueeassseessseessseeessseeessesssssesssssesssssessnsses 196
1\ (o3 47105501 (o33 Y0 31 B 470 U KRR 198

212

PeKOMEHIOBAHA JIITEPATYPA  ...oovviieeiiiiieeeiiiieeeeiiieeeeeitteeeesitaeeeeentaeeeesnseeeesansseeessnssseeessnnes



ITEPEIMOBA

CygacHi MirpamiifHi TpOIECH BIJ3HAYAIOTh CKJIATHICTh Ta CTPOKATICTh YCTPOIO
CYCIIITBLCTBA, CTPYKTYpa SKOTO CTa€ BCe OUIBII CKIIAAHOIO 1 BUMAra€e J1iajory MiXK IUBLTI3allisIMH.
OpHUM 13 TaKUX IHCTPYMEHTIB € BIJIOBIJHI MIPAaBOBI 3aCO0M 1 MPOLEIYPH, 32 TOTIOMOTOI0 SIKUX
3a0e3mevy€eThCsl TOJIEpAaHTHE CTaBJIEHHS NPEICTaBHHUKIB OJHIET IUBLIIZAIT 10 MPEICTAaBHUKIB
1H1101. OCOOIMBO BOXIIMBUM € 3aXUCT IIPaB HAWOIBIT BPa3IMBOi YaCTHHU MITPAHTIB — O1KEHITIB
1 IIykadiB TPUTYJIKY, SIKI 3a3HAIOTh IEPeCciiJyBaHb y KpaiHi CBOro mnepeOyBaHHS 3a CBOi
NOJITUYHI YU PeNiriiiHi epeKoHaHHA, Y4 B 3B 53Ky 13 BIHCHKOBUMU AisIMU TOIIO.

3axucT mpaB ODKEHIIB 1 IIYKa4iB MPUTYJIKY € aKTyaJbHUM JUIsl YKpaiHU SIK TPaH3UTHOI
KpaiHH, siKa 3HAXOJIUTHCA Ha TEPEXPECTi TPAHCIOPTHUX KOPUAOpiB. Takox I mpodiieMa Mae
3HAYeHHS 1 JUIA 3akapraTTs sIK MPUKOPIOHHOTO pErioHy YKpaiHu, IO MEXye i3 4OoTHpMa
kpainamu-wieHamu €C — [Monemero, CnoBayunHo0, YTopumHOW 1 PyMyHier. 3Baxaroun, Mo
CIIOCTEPIraeThC TEHJEHIIIST 10 301IbIICHHS TOTOKY MirpaHTiB uepe3 3akapmarts y €C,
BIJIMOBIJTHO 3POCTAa€ YHCIIO OCi0, sIKI MOXKYTh MPETEHAYBATH Ha HaJaHHS CTaTyCcy ODKEHIsT abo
HIyKaya MPUTYJIKY, sKi MOTpeOyIOTh HAJIEKHOTO CTAaTyCy y BiAmoBimHOCTI 10 JKeHeBCchbKoi
koHBeHIIii 1951 p.

MeTtoio 11bOr0 MOCIOHMKA € CHPUSHHS Y 3aCBOEHHI TEOPETUYHOTO 1 MPAKTUYHOTO
MatepianiB 3 IpoOeM 3aXUCTy O1KEHIIIB, 30KpeMa MPaBOBUX 3acaj] BUZHAHHSI 0COOM ODKEHIIeM
abo HalaHHA 1 cyOcHiapHOTO 3aXHCTY, SKIIO BOHA HE TMOBHOIO MIpOIO MIiANMAAE MiJ KpUTEpii
OikeHrs. OcoOiMBe 3HAYEHHS LBOTO MMOCIOHMKA Mae JUIsl IOPUAMYHHMX KIIHIK 3 METOIO
HiATOTOBKU CTYJICHTIB, sIKi OyayTh Ha/laBaTH KOHCYJbTAIil ODKEHIIM Ta IIyKayaMm HpUTYJIIKY,
30KpemMa po3yMiTH OCOOJIMBICTh MPABOBOTO MOJIOKEHHS.

VY mporeci HamaHHS OPUIAAYHOT JOMOMOTH ODKEHIIM 1 IIyKayaMm MPUTYJIKY CTYIEHTH
IOPUINYHUX KITiHIK HaOyBalOTh HABUYOK IIOJ0 CBOEI MpoQeciiHol AisIIBHOCTI Ta MPOBOISATH
IHTepB’IOBaHHs, aHaNi3 MaTepiajiB cHpaBd, (OPMYIIOIOTh apryMEHTAIil0 BIAcHOI MpPaBOBOI
MO3HIIi1, TOTYIOTh Y 3QJIEKHOCTI BiJl OCOOMBOCTEH CHpaBH KJIOMOTAHHS, 3as1BU, CKaprH, BEAYyTh
MEPETOBOPH Ta HAJAIOTh MOCIYTH 3 Memiallii, 3AIMCHIOITh MPEJACTaBHUIITBO IHTEPECIB TOIMIO.
Taka ¢dopma HisITBHOCTI B paMKax IOPUAMYHOI KIIHIKM Ja€ 3MOTY CTyJAEHTaM OBOJIOJITH He
TUTBKH TEOPETUYHHUMH, ajie ¥ MPAKTUYHUMU 3HAHHAMHU Yy cepi 3aXHUCTy MpaB O1KEHIIB.

VY BIAMOBIAHOCTI MO TOKJIAAEHOT METH TMOCIOHWK TOJAUICHWH HAa YMOBHI JBI YacTHHHU.
[lepmry wacTHHy CKJIaJalOTh TEOPETHYHI MOJIOKEHHS IIOJ0 BHU3HAYAHHS CTAaTyCcy ODLKEHL,
HaJaHHS CyOCHJIapHOTO 3aXHCTy IIyKauyaM TPUTYJIKY, BU3HAUEHHS CTaHIApPTIB IPaBOBOIO
3axUCTy ODKEHIB 1 IIyKadiB NPUTYJKY B aJMiHICTpAaTUBHIN 1 CyJIOBIM MpPaKTHUIli, 0OCOOIMBOCTEH

3aXHCTy TIpaB OKEHIIIB Y MOPSAIKY aIMIHICTPAaTUBHOTO Ta KOHCTUTYIIIWHOTO CYJOYHMHCTBA, a
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TaKoX y €BpOINEHChKOMY CY/I1 3 TIPaB JIFOJUHU, PO3KPUBAETHCS 3MICT Ta OOCAT TIpaB O1KEHIIIB Ta
ix knacuikauis. J[pyra yactuHa nociOHMKa MPUCBsiYEHA HAOYTTIO MPAKTUYHUX HABUKIB y cepi
3axXUCTy MpaB OLKEHLIB y ¢opmi (HOpMYIIOBaHHS LUIAXIB BHUPIMIEHHS MPOOJIEMHHUX MHUTaHb,
pO3B’s3aHHS TECTOBUX 3aBJaHb Ta 3ajad. lle nacTb 3MOry KOMIUIEKCHO 3100yTH 3HaHHS 1
MpaKTUYHI HABUYKH Y c(epi 3aXUCTy TpaB OKEHIIIB 1 IITyKa4iB MPUTYJIKY.

Lleit HaBuabHUI TOCIOHUK MiATOTOBICHO POOOUYOIO TPYIOIO MMiJl KEPIBHULITBOM KaHIUAATa
IOPUIMYHUX HAYK, JOIEHTa 3aKapmaTchKOTo JiepkaBHOTO yHiBepcutery CaBunna M.B. (Bcrym,
poszain II), marictpa mpaBa, BHKJIajada 3aKkapmaTChKOTO JIEP)KaBHOTO YHIBEPCHUTETY MEHIKYI
M.B. (po3nin III), acmipanra [actutyTy nepkasu 1 nmpasa iMm. B.M. Kopeubkoro HAH Ykpainu
Hagpoupkoro B.B. (po3ain I).

M.B. CaBuuH,
KaHIUJIAT IOPUINIHUX HAYK,
JIOLEHT 3aKapnaTChbKOTO

JIepKaBHOTO YHIBEPCUTETY



Po3aia 1. 3araanna yacTuHa

I'nasa 1. 3arajibHa XapaKkTepuCTHKA PABOBOI0 CTATYCY Oi’KeHIIiB

BusHayeHHs MOHATTS ,,0lKeHeNb”

OnHuM 13 NEPBUHHUX JPKEPET BUMYIICHOTO MEpeceIeHHs Oy Hampy>KeHl MDKIEpKaBHi
CTOCYHKH, BIWHHU, TPOMAISHCHKI KOH(IIKTH. X04Ya PIBEHb HAMPYXKEHHS MOXKE BIAPIZHATHCS,
HOTO HACHIAKKA 3aBXAW OyAyTh OJHAKOBUMH 1 JIIOAM IIYKATUMYTh OE3IMEUYHINIOTO MICIS
npokuBaHHs. IIpeacTaBHUKN CydyacHOT HAyKH MIKHApOJHOTO IMpaBa HAMOJATalOTh Ha YiTKOMY
OKpECJICHHI TOHSATTS MIDKHAPOJHO-TIPABOBOTO CTAaTyCy THX, KOTO BHU3HAIOTh ODKEHISIMH.
[IpuiiHATO PO3PI3HATH MIDKHAPOJAHO-TIPABOBUN CTATyC ODKEHISI SK CHCTEMY BH3HAHUX 1
3aKpIIUICHUX HOPMaMH MDKHApPOJHOTO IMpaBa Ta MPAKTHUKOI JepkaB MpaB 1 000B’s3KiB 0CiO,
KOTp1 PO3TJISAAIOTECS SIK ODKEHIl, a TaKOX NMPaBOBUN peXUM ODKEHIS K KOHKPETHY (opmy
pearizanii B)ke BU3HAUEHOTO MIKHAPOJHOTO CTaTyCy ODKEHI Ha TepUTOpil JepiKaBH, siKa HOTo
npuiimac’.

PerymoBanns mpoGnemu  ODKEHINB €  KJIACHYHUM  TIPHUKIAIOM  MDKHAPOIHOTO
chiBpoOiTHUITBA. BOHAa HA0YHO JEMOHCTpPYe, K MpOOJIEMH OJHIET JEpKaBH MOXKYTb
Oe3mocepelHbO BIUIMBATH HAa 1HOI KpaiHW, sKi OepyTh Ha cebe OOOB’S30K ILOJIO 3aXHCTY
ODKEHIIIB IpU Ha/aHHI IM npHUTyNKy. Tomy 1151 mpobiemMa Ha ChbOTO/IHI 3aTUIIAETHCS AKTYaIbHOIO
1 ToTpeOye MOCTIMHOTO BIOCKOHAJICHHS.

[IpoTsiroMm TpuBaJOTO TMEpiOAy TOHATTS ODKEHIIB TOCTIHHO 3MIHIOBAJIOCS — TO
3BYXKYBaJOCs, TO HaBMakH, po3muproBanocs. Lle 3amexano, 30kpema, BiJl iCTOPHUYHOI €MOXH,
KOHKPETHOI MOJITHYHOI CUTyalii B JepxkaBi. 3MiHIOBasacs TakoX Kiacudikaiis OLKEHLIB. Y
HayIll Cy4aCHOTO MIDKHApOJHOTO TpaBa YMOBHO BHAUISIOTH JIE€KiIbKa Tpyn OixkeHIB. Bka3zaHna
Tumuuk I'. mixkHapoHa KiIacudikaris ODKEHIIIB JIMCHO MIATBEPIDKYE TOH (GakT, Mo 0OCTaBUHU
Ta MIrpamiiiHi NOTOKH, siKi 3yMOBWIM NpuiHATTS KouBeHmii 1951 poky, Bigpi3HSIOTHCS Bij
Cy4YacHUX TOTOKIB OiDXeHIiB. Tak, MOXHa 4acTKOBO (KpiM TpeThOi KaTeropii) MOTOIMTHUCH 13
BKa3aHOIO HEIo Kiacu(ikalliero ODKEHINB Ha TPU KaTeropii, a caMe:

1. oiskenui BignoBigHo 10 Konsenttii OOH ,,IIpo cTatyc OikeHIiB” a00 KOHBeHIiHHi

2. 0ikeHIi B KOHTEKCTI TyMAaHITApHHUX MporpaM — JIIOAU, LI0 3HAXOAAThCS B
Ha/3BUUYAiHUX YMOBax, TaKUX sK BiiiHa, cTuxiiiHi juxa. [Ipm npomy B Aedkux KpaiHax,
Harnpukiaj, Kanani, Takuii ctaTyc HalalOTh TUIBKH B TOMY BHIMAJKY, SKIIO 0c00a Ma€ pOaUYiB

a0o (piHaHCOBY MATPUMKY Ha TEPUTOPIi KpaiHu, 1m0 1 mpuiiMae;

! Konnnenko O. 3axon VYkpaiau «IIpo OiKeHIiB»: eKOHOMIYHE MIATPYHTSI MpaBoBUX NediHilii / BicHuk
Axkanemii mpaBoBux Hayk Ykpainu. —2000. — Ne 3. — C.16-25



3. 4leHM NeBHHUX TIpyn, sKki, GopManmbHO HE € ODKEHIAMH, TPOTE 3HAXOASATHCS B
HA/I3BUYAIHUX YMoOBaX, MOAIOHUX 10 cuTyamii OikeHiB. Jlo Takoi kateropii oci0, 30kpema,
MO>KHA BiTHECTH OiKeHIIB 3 AdraHicTany;

Y MibKHapOoIHOMY TIpaBi TepMiH “OikeHIi’” 3’ sBUBCS Ticis [lepiroi cBiTOBOI BifHM.

[Tepmri cipoOu 3akpirieHHsT Y MDKHAPOJIHOMY TIpaBi MOHSATTI ,,01keHelb” Oy 3po0ieHi
mig yac mismeHOCTI Jlirm Hariil. XapakTepHOIO O3HAKOK HOBOCTBOPIOBAHO! CHCTEMHU 3aXUCTY
npaB ObKEHLIB OyJio Te, IO BOHA, SIK MpaBmiio, Oyja po3paxoBaHa Ha MOOAMHOKI, OJJHOPa30Bi
3aX0AM M0 3aXHUCTy OcCi0, 5Kl 3aIMIIAIOTh KpaiHy TPOMAASHCTBA YU TEPEBAKHOTO MICIS
NPO’KUBaHHS.

Ha cBoiif apyriit cecii y apyriii nmonoBuni 1946 poky I'enepanbha Acambies OOH
3acHyBasla MiKHapoAHy oprasizamito y cnpaBax ObkeHuiB (MOCBH). Bona otpumana
THMYaCOBU MaHJIaT Ha PEECTPAIlit0, 3aXKCT, IEPECEICHHS i peraTpialiro O1KEHIIIB.

VYHiBepcallbHe BU3HAYCHHs TMOHATTA "ObKeHenp" Bmepmie Oyio 3akpimieHo y CraryTi
MixHapoaHoi opranizamii y cmpaBax OikeHiiB. Tak, ObKeHIleM BU3HaBalacs ocola, sKa
3aJMUIIMIAa  KpaiHy MOXO/PKEeHHS (TPOMAAsSHCTBA 4YHM TOCTIHHOTO Micls TPOXKUBAHHA) 1
XapaKTepU3yBaJIacs OHIEI0 3 HACTYITHUX O3HAK:

o byna xepTBoto ¢ammchkux abo IHIIUX PEXHUMIB, SKI CITIBIPAIIOBAIA 3 (alIMChKUM
PEKUMOM.

o Icmanceki pecnyOumikaHIli Ta 1HIII )KEPTBU pexumMy B IcnaHii.

o Ocobu, skl Manmu craryc ODKEHIs A0 Todvarky Jlpyroi cBiTOBOi BiiHM 3 TpPHYWH
MEepeCilyBaHHsl 3a O3HaKaMH pacH, pemirii, eTHIYHOTO TOXO/DKEHHS YW MOJITUIHUX
NePEKOHAHb.

KpiMm Toro, OiKeHIIMU BU3HABAIHCS OCOOH, SIKi HE MOTJIM 200 He 0akalli KOPUCTYBATHUCS
3aXHCTOM JIEpKaBU TPOMAISHCTBA, a TAKOXX OCOOM €BPEHCHKOTO TIOXO/DKEHHS, SKI Oyin
KepTBaMu pexumMiB y HimeuunHi Ta ABcTpii. biskeHIsIMU BU3HABAIIMCS 10 TOTO K OC3MPUTYJIbHI
TITH, 10 3HAXOAUITUCS 11032 MEXaMH KpaiHH MOXOKEHHS.

B Craryti Mixknaponnoi oprasizamii y crpaBax ODKEHIIB 3HAHIIJIO CBOE BU3HAYEHHS 1
MOHSATTS ,,lIepeMilieHl ocobu” — ocobu, siki Oy HACWJIBHO BHUTHAaHI Ha MPUMYCOBI pOOOTH UM
BHCJIaHI 32 MOJITHYHUMH, PACOBUMH a00 €THIYHUMH O3HAKAMHU.

CyuacHe BH3HAU€HHS NOHATTS ,,0DKeHeup’ Oyno 3akmageHo B Craryti YmpaBiiHHS
BepxoBHoro Komicapa OOH y cnpaBax 6ixenuiB (YBKB OOH). bixxenniem BBaxanacsi oco0a,
sgKa He OyJia TPOMaJSTHUHOM KpaiHW, B SKiM MpOCHJIa MPUTYJIKY, 1 Maja IIJIIKOM OOIPYHTOBaHi
moOOIOBaHHSA CTAaTH KEPTBOIO TIEPECHilyBaHHS 3a O3HAKaMU pacH, BIpPOCIOBITaHHS,

TPOMAJIHCTBA 4YHM TOJITUYHUX TIEPEKOHAaHb, 1 HE KOPHUCTyBaJacsi 3aXHUCTOM KpaiHH



rpoManasHCTBAa. BapTo 3BepHYTH yBary, IO TIepeciiyBaHHS 3a HAJICKHICTh 1O TEBHOI
COLIIIBHOT TPYIH CIIOYaTKy He OyJI0 BKa3aHO Y BU3HAUYEHHI MOHATTS ,,01KEeHelb .

VY c1. 1(A)2 KonBenuii npo craryc OikeHLIB, sika Oyna npuitHsara 28 mumHs 1951 poky,
OKEHEIhb BU3HAYAETHCS K 0Cc00a, sKa «B pe3yibTaTi Momaii, mo BimOymmcs mo 1 ciuas 1951
POKy, 1 4Yepe3 IIIJTIKOM OOIPYHTOBaHI NMOOOIOBAaHHS CTaTH KEPTBOKO IMEPECHIiTyBaHb 32 03HAKOIO
pacu, BipOCIIOBiJaHHS, TPOMAJITHCTBA, HAJIEKHOCTI JI0 TIEBHOT COMIaILHOT TPy YH TOJITHIHUX
MEPEeKOHAHb 3HAXOJUTHCSA 1032 KPAiHOK CBOTO TPOMAJSHCTBA 1 HE MOXKE KOPHUCTYBATHCS
3aXUCTOM IIi€i KpaiHu abo He Oakae CKOPUCTATHCS TaKUM 3aXHMCTOM BHACTIOK TaKHX
moO0BaHb; a00, HE MAaOYM TIEBHOT'O TPOMAJTHCTBA 1 3HAXOITYMCH 11032 MEKaMH KpaiHU CBOTO
HOTEPETHHOIO 3BUYAWHOTO MICIISI TPOKMBAHHS B pE3yNbTaTi MOAIOHUX MOJIH, HE MOXe abo He
X04e MOBEPHYTHUCS 10 HEl BHACHIIOK TAaKUX MOOOIOBAHDB.

MoskHa TiiTH BUCHOBKY, 1110 0cO0a MOKe HaOyTH CTaTyCy ODKEHIISI Ha TaKUX MiAcTaBaXx:

e SKIII0O BOHA TEPECITIAYETHCA 3a pacOBUMH a00 CTHIYHMMH O3HakamH. Bu3zHaHHS ocoOu
ODKEHIIEM Yy IbOMY BHUIAIKY 3aJICKHUTh B IPOBEICHHS MO0 HEl TUCKPUMIHAMIIMHOT TOTITUKH
pacusmy;

e SIKIO TIEPECITIAYETHCS 32 CBOI MOJIITUYHI IEPEKOHAHHS, a caMe, 3HaXOJAUTHCS B OIMO3HIIIT
JI0 BJIAJIA ¥ BIIKPUTO BUCIIOBIIIOE CBOT MOTJISIM HA 11 AISUTHHICTB, TOOTO MOJITHYHUHN O1KCHEIIb;

e SIKIIIO MIEPECITITyETHCS 32 03HAKOIO0 TPOMA/ISIHCTBA,

e SKIIO TEPECHiAYETbCA Yy 3B’SI3Ky 3 NPUHAIEKHICTIO 10 TEBHOI COIIAbHOI TPYNHU
(HampuKIIaa, IepeCTiIyBaHHS KOJIHIITHIX BIMChKOBUX, TOMOCEKCYaTICTIB);

e SKIIO TEPECTIAYETHCA y 3B’SI3Ky 3 MPUHAICKHICTIO O TMEBHOI peniriiiHoi koHecil
(HampukJaa, sAKOO0 0codi B ii KpaiHi 3a00pOHEHO BCTymaTH [0 peliriiHoi rpomaaud abo
BiNPaBIATH PeIiriiiHi KyabTH)?.

[H11 06cTaBMHYU HE AAIOThH MpaBa HA OTPUMAaHHS cTaTycy OikeHIiB. TakuMu oOCTaBHHAMHU
MOXYTb, 30KpeMa, OyTH 3arpo3a IOKapaHHA 3a KPHUMIHAJIBHUN 3JI0YMH, €KOHOMIYHI a0o
couianbHi TNPUYMHHU (HEBUIUIaTa 3apoOiTHOI TIATH, BIACYTHICTH KBapTUPH), EKOJOTIUHI
npobnemu (paaianiiiHe 3a0pyAHEHHS TEpUTOpii, MABOJOK, HEBpOXKal UM 1HII Juxa). 3a
MDKHApOJIHUMH HOPMaMHM HE MOXE OTPHUMATH CTaTyc ODKEHI oco0a, sKa IMiT03PIOETHCS Yy
3MIHCHEHHI 3JI0YMHY TPOTH MHUPY, BOEHHOTO 3JI0YHMHY, 3JI0YMHY MPOTH JIFOJCTBA U JFOASTHOCTI
a00 TSHKKOTO 3JI0YMHY HETIOJTITHYHOTO XapaKTepy.

BusHaueHHs OHSTTS ,,01KEHEb” Mae HaCTYIHI KPHUTEPii:

1. 3HaXOmKeHHs 1032 MEXaMHU KpaiHW TOXO/KEHHS (TPOMAalsHCTBA YH TIEPEBAXKHOTO

M’SICIISI TIPO>KMBAHHS )

2 Tumunk T'. Jleski acriekT IpaBOBOro CTAaTYCy MOJITHUHUX OixkeHIiB B Ykpaini / IOpuanunuii xypuan.- 2004.-Ne
5
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2. HasBHICTP IIJIKOM OOIPYHTOBAaHUX TTOOOIOBaHb

3. HasiBHiCTB TIepecitiyBaHHs

4. O3HaKaMu TIEPECIiIyBaHHs € paca, peyiriiHi Morsau, TPOMaISTHCTBO (HAI[IOHATBHICTS),
HAJIKHICTH J0 MEBHOI COIIaJbHO1 TPy YU MOJTITHYHI IEPEKOHAHHS

5. BiACyTHICTB 3aXUCTy y KpaiHi MOXOKEHHS 9 3 OOKY KpaiHH TOXO/KCHHS.

[lepen TuM, AK mepelTH a0 aHaNi3y KOXKHOTO 13 BHIE HaBeICHHX KpUTEpiiB, BapToO
3BepHYyTH yBary, mo cT. 1(A)2 Konsenmii 1951 poky nmae 3aranbHOBU3HAHE a00 IHIIMMHU
CJIOBaMH ,,KJIaCHYHE BU3HAYCHHS TOHATTA ,,0DKeHENb . PerioHanbHI CHUCTEMH 3aXHCTy IpaB
OLKEHIIIB MOXXYTh JEIHI0 BIAXOAWTH Bijx mosiokeHb KonBeHmii 1951 poky, posmuproBatu Iii
KpHUTEpil [U1st GLIBII MOBHOTO 3310BOJICHHS CHIEIM(PIUHUX PETiOHANBHUX MPOoOIeM O1KEHIIIB.

Kpim Toro, came po3yMmiHHS TepMiHY ,,01KeHELb” MoO)ke OyTH BY3bKUM a00 IHIMPOKUM.
By3bke po3yminHs TepMiHY ,,01keHers” BukiaaeHo y cT.1(A)2 Konusenmii 1951 poky. [lupoxke
PO3yMiHHSI TE€pMiHY ,,0DKeHenb’ (MaHAaTHI ObKeHIll) BUIUIMBae 13 moBHoBakeHb ¥ BKB OOH,
oOcsr skux, no-nepue, BukiaaeHo y camomy Craryti YBKB OOH, a, no-npyre, po3mmpenuii
pesomontisimu I'enepansaoi Acam6iiei OOH 1 ExoHoMivuHOT 1 comianbHOI pagu. PosmupenHs
mangaty YBKB OOH mnpuBeno 10 po3mmpeHHsS KpUTepiiB, 3a SKUMH II€BHE KOJO 0cCi0
noTpeOyBago MIKHAPOAHOTO 3axXHUCTy 1 Oylo OJHIEI0 3 O3HAaK BHHHMKHEHHS CYOCHIIapHHX
(momaTkoBHX) (hopM 3axUCTy (TIPO sKi OyJe CKa3aHO y BIAMOBIAHOMY PO3IiIi 1aHOT KHUTH).

TpuBauni 30poiiHi KOH(IIKTH, sIKI MaJM Miclie Ha TepuTopii €Bpasii, CyTT€BO PO3MUPHUIU
MDKHApOIHO-TIPABOBY PETJIAMEHTAIII0 3aXUCTy mpaB ObkeHIiB. ['eHepampHa Acambnes OOH
Briepmie y 1957° pori ynosHoBaxkuaa Ympasninas Bepxosroro Komicapa OOH y cmpaBax
ODKEHIIIB HaJaBaTH CBOi ,,JOOP1 MOCITYrH” KUTAHIAM, sIKi (POpMaJIbHO HE MiNajaiy Mmif KpuTepii
BU3HAYEHHS MOHATTS ,,01KEHEIb’, ajie TUM MHE MEHIII BUKJIMKAIHN 3aHEMOKOEHHS MI>KHApOIHOTO
criBTOBapHCTBa®.

Imra pesomroris I'enepanproi Acam6Oiei OOH 3 muTanp 10JaTKOBOTO 3aXHCTy ODKEHIIB
ynoBHOBaxxye BepxoBHoro komicapa OOH y crpaBax OieHIIB HaJjaBaTy CBOI MOCIYTH 0cobam,
AKi He mignagaoTs mix Mangat OOH, ane TUM He MeHII HOTPeOyIOTh JOIOMOTH®.

HasBHicT y CBIiTI 0Ci0, sIKI HE MOTJIM OTPUMATH CTaTyC ODKEHIIS, a TaKOX BIIMOBITHOTO
3aXHCTy, TPHUBENA 10 HEOOXIMHOCTI HaJaHHS JOMOMOTHM ocobam, siki ¢opMalbHO HE Oyiu
Gi’KEHILIMU CTPOKOM JI0 OCTATOYHOTO NPUHHSATTS pillleHHs mpo ix cTaryc’.,

B nactynmuux 1974 ta 1975 pokax ['enepanbna Acam6ness OOH posmuproe manaar YBKb

OOH nnst poGoTH 3 THMH ODKEHIISIMH, SIKI MTOTPEOYIOTh 0COOJIMBOI TYMaHITapHOI JOMIOMOTH. A

3 Pesomonis A OOH Ne 1167 Bin 26 mucronana 1957 poky

4 Taii C. T'yasun-T'in. Craryc GexeHla B MeX1yHapoaHoM npase. M.: IOnutn.-1997.- C. 22

3 Pesomonis Ne 1388(XVI), OP2 (1959) // http://daccessdds.un.org/doc/resolution/gen/nr0/144/57/img/nr014457 pdf
6 Pesomrorist Ne 1499(XV), OP1 (1960)// http://daccessdds.un.org/doc/resolution/gen/nr0/155/09/img/nr015509. pdf
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(dbakTHYHE BU3HAHHS HAsIBHOCTI JIBOX PI3HMX Kareropi ODKEHIB: ,,CTapux’, YUH CTaTyC
pernamentyBaBcss Konsenuietro OOH npo cratyc OixenuiB 1951 poky, a Takox ,,HOBUX, YHii
CTaTyc Ta JOJAaTKoBi (OPMH 3axXHUCTy, Ha >ajlb, He OyJIO periIaMeHTOBAaHO B3araii, OyJo
octatouHo Bu3HaHo OOH 1 Bka3aHO Ha HEOOX1THICTh BPETYJIFOBAHHSI IILOTO MUTAHHS .

Haii6imp1 mpocTUM KpHUTEpiEM BU3HAYCHHS TOHATTA ,,01KCHEIh’ € 3HAXOJDKEHHS 1032
MEXaMH KpaiHM TOXOMKeHHs. TUIbKM B IIhbOMY BHUMAJKy MOXIMBE B3araji MHUTAHHSA MPO
HAJIaHHS MD>KHAPOIHO-TIPABOBOTO 3aXHCTY.

KirouoBuM kputepieM y TOHSTTI ,,01KeHEeNs”’ € BHU3HAYCHHS ,,IIJIKOM OOTpyHTOBaHI
noOorBaHHA nepeciiayBants’. CaMme TepMiH ,,liepeciiyBaHHs” BU3HAYA€E CYTHICTH 1 MpoOIemMy
O1)KEHIIIB, € JIOTIYHOI0 OCHOBOIO, Ha SIKiil OYAy€ThCSI KOHIICTIIisI Mi>KHAPOJHO-TIPABOBOT'O 3aXUCTY
ObkeHIiB. Bapro 3BepHyTH yBary, mo y MDKHapOAHHUX JOTOBOpax BiJICYTHE BH3HAUCHHS
TEPMIHY ,,[IEPECIIITyBaHHs’, IO J03BOJISIE HAYKOBIPIM 3aCTOCOBYBATH Pi3HI MIAXOIU O HOTO
TaymadeHHs. Cepen HAWOUIBII TOMIMPEHUX IMiIXOJIB, TEPECTiIyBaHHS BH3HAYAETHCSA dYeEpe3
NpU3My HdisiHb, IKi 3a00pOHEHI MDXHAPOIHUM IPaBOM, OCOOJIMBO, MIKHAPOJAHUM IPABOM IpaB
moaunu. Ilpu nbomy YBKB OOH 3Beprae yBary Ha 3B’5130Kk MiX cT. 1 (Bu3HaueHHS TOHATTA
,ovkeHens”) 1 cr. 33 (Ilpunanun neBucnanHs) Koweenmii 1951 poky (3arposza XuTTIO €
TepeciiyBaHHAM)®, PI3HUIIO MiK MepeciifyBaHHAM i IMCKpPUMIHAIIEIO (y MEepIIOMYy BHTIAAKY
MOPYLIYIOTHCA HPUPOIHi MpaBa JIOAMHHM)’, a TAKOX BHUPIMIAIBHY pONb Y IHTEHCHBHOCTI
MOpyIIeHHs mpaB ocobu abo rpynu ocibd. [Ipu anamizi Toro, uu Oyio, HAPHUKITA, TIPUTITHEHHS
JI0 KPUMIHAJIBHOI BIMOBITATBHOCTI TEpecTiayBaHHSAM, 3a OCHOBY Oyne Oparucs ¢akrop
BIJIMOBIIHOCTI ~ KPUMIHAJIBHOTO  KOJEKCY  MDKHApPOAHMM  CTaHAapTaM 1  HasBHICTh
JTUCKPUMIHAIIMHOT MPaKTHKK 3aCTOCYBAaHHS KpPUMIHAJIBHOTO TMEPECHigyBaHHS B IJIOMY, 1
MOKapaHHS 30KpeMa.

Ha nymky HaiOuIbI1 aBTOPUTETHUX AOCIITHUKIB, ,,lIEPECTiAyBaHHs — II€ 3arpo3a KUTTIO
Ta CBOOOMI, SKa TIPYHTYETbCS Ha O3HAKaX pacH, BIPOCIOBIIAHHS, HAIlOHAIBHOCTI
(rpomMaasHCTBA), HAJEKHOCTI J0 MEBHOI COLIANbHOI TPyNH YH MOJITHYHUX NepekoHaHb. [Ipu
IIbOMY HEO0OXiIHO OpaTH 10 yBaru peaibHiCTh i€l 3arpo3u SK 3 00’ €KTUBHOI, TaK 1 Cy0 €KTUBHOI
croponu. Jlo mepeciigyBaHHs MOXHa BIIHECTH, 30KpeMa, TUCKPUMIHAIIIIO, sIKa Ma€ HACIIIKOM
CyTTEBE OOMEXeHHs y mpaBax. [lokapaHHs, SIK€ BHHECEHO Ha TIJCTaBl 3aKOHY, IO HE
CyMepeunuTh MIKHAPOJHUM CTaHJApTaM TpaB JIIOAWHH, TEpeciiyBaHHsAM He Oyzae. BomHouac,
3arpo3a TOKapaHHS 3a BYMHEHHS TMOJITHYHOTO [issHHA (TOOTO TMOJITHYHOI aKIfii, MITHHT,

MOIMPEHHS 1HGOpMAITii MOMITUYHOTO XapaKTepy UM YJICHCTBO y TOJITHYHUX MAPTIAX) MOXKE

" Pesomomnisa Ne 1673(XVI), PP3 (1961)// http://daccessdds.un.org/doc/resolution/gen/nr0/169/72/img/mr016972.pdf
8 Jlup.: § 51 PykoBoiCTBa 110 MPOLIEAYPaM U KPUTEPHUSM OTIPEIEIEHUs CTaTyca OexeHIeB (cornacHo Konseniuu
1951 r. u [Iporokomy 1967 r., kacaromuxcs craryca oexenues). XKenea: YBKB OOH, 1992. C. 15.

® Tam xe, §§ 54—55. C. 15—16.
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OyTH MiJICTaBOIO /I HagaHHS 0CO0l CTaTycy oixenns'’. Hespaxaroun Ha Te, mo KoHBeHIIis
1951 poky HE MICTHTh BUMOTY Jii OCI0 JOKYMEHTAJIBHO MiJTBEPIUTH 1 IOBECTH HASBHICTH
PHU3HKY TepeciiTyBaHHs, IPAKTHKA OUTBIIOCTI AePKaB CBITY CXUISETHCS A0 TaKUX BUMOT. DakT
MepeCITiIyBaHHs MOKe OYTH JOBEICHO PI3HUMH CIIOCOOAMH 3aJIC)KHO BiJl BUIY TIEPECIiTyBaHHS,
HOTO XapakTepy Ta IIKOAW sSKi MOTJIa 3a3HAaTH YW 3a3Haja ocoba. Jlyis mpukiamy, OLKEHIN 3
[TiBriunoi Kopei, ski tikatots 10 [liBgennoi Kopei, aBTOMaTHYHO OTPUMYIOTH CTaTyC O1KCHIIS.
Ane, AKmo Taki OiKeHIs OyAyTh KJIOMOTATH NP0 HAJAHHS TaKOTO CaMOTro NMPUTYJKY B 1HIIUX
KpaiHax, IMOBIpHiIllE BCbOTO, aBTOMaTUYHE BU3HAHHS ODKEHIIEM HE OyJie MaTH MICIIS.

Takum uymHOM, ODKEHEIb Ma€ JOBECTH, IO HOTO Mojaible IepedyBaHHS y KpaiHi
MOXO/KEHHS pealibHO Oy/1e 3arpoXyBaTH HOTO KHUTTIO Ta CBOOOJI, IPU YOMY Taka 3arpo3a Mae
OyTH 3yMOBIIeHa 03HaKamH, nependadenumu y ct. 1(A)2 Konsenii 1951 poky.

Tepmin "mepecnigyBaHHSA" y BU3HAYEHHI TOHSTTS ,,01KCHEIh’  TIOB’SI3aHUUN 13 I’SIThMa
O3HaKaMH: paca, BIpPOCIIOBIJIaHHS, HAIIOHAJIBHICTh (TPOMASIHCTBO), HAJCKHICTh JO TEBHOL
COLiaIbHOT TPYIU YU MOJIITHYHI IepekoHaHHA. [Ipu YoMy, He Mae 0COOIMBOrO 3HAUCHHS YU Ma€e
MICII€ TUTbKH OJ[HA 3 BUIIEBKA3aHUX ITiJICTaB JJIs IEPECTiIyBaHHs, Y MTOETHAHHS JCKUTBKOX.

[TonsTTs "minkom oOTrpyHTOBaHI MOOOIOBaHHA" 00’€AHY€E Bl CKIAIOBI: Cy0 €KTHBHY —
TICUXOJIOT14HI TT0OOIOBaHHS, 1 00’ €KTUBHY — HE3aJIC)KHI BiJ 1HAWBIIA 30BHINIHI OOCTAaBUHH, SIKI
3arpoxytoTh iomy. Ilpu 1mboMy CyTTeBe 3HAuUE€HHS Mae€ OOIPYHTOBAHICTh CyO’€KTUBHUX
1no000BaHb, 110 MOXKE OyTH MiITBEP/HKEHO OKpEeMUMH (paKTaMU MOPYIICHHS MpPaB JIIOJAUHHU B
KpaiHi MOXo/KeHHs. 30BCIM He 000B’S3K0BO, 100 0c0o0a BXKe cTaja >KepTBOIO MepecyiTyBaHHs
Ha MOMEHT TIOJaHHS KIOMOTaHHS NP0 HaaaHHA cTarycy ObkeHms. Came BIpOTiAHICTH
HepeciliyBaHHsl CKJIaJia€ 3MICT 1 T'yMaHITapHUM HampsM MDKHapOIHOTO IpaBa NMpHUTYJIKy. Ha
KOPUCTh LIOTO CBIYUTH 1 T€, IO METOI MIKHAPOJHO-TIPABOBOTO 3aXHUCTy € 3a0€3MEeUeHHS 1
OXOpOHA TpaB JIOAWHHU, @ HE TUIBKH PEakKIlisl 1 3aXUCT BiJ MOpYyIICHb. BU3HAYCHHS MOHATTS
,,OlKEHEIh”’ CTIPSMOBAHO Ha OXOPOHY 0COOHM, SIKi OOTPYHTOBAHO MOOOIOETHCS TEPECITiIyBaHHs, a
HE TUIBKM OCOOM, IO BXXE MEpeXWIa BCl JXKaXW PI3HOMAHITHUX (OpPM TepeciiayBaHHS.
OCHOBHUH aKLEHT NpPU bOMY POOUTHCS Ha MEPCHEKTUBI 1HIUBIAYAIBHOTO TEpECIiayBaHHS B
KpaiHi TOXOMKEHHs. AJie HE MOXKHA BIJKHIATH 1 MUHYJE 3asgBHUKA, SKE MOXE MICTUTH
JIOCTaTHRO JOKa3iB Mpo (GakTh TEpeciiyBaHHS y MHHYJOMY 1 TEPEKOHJIMBI JIOKAa3u HOTO
HMOBIpHOT'O BUHUKHEHHS B Maii0yTHHOMY .

[TonsaTTS ,,paca” B JaHOMY LIMPOKOMY KOHTEKCTI BKJIIOYa€ B ceOe OyIb-sIKy €THIYHY YU
MoBHY rpymy. Konseniis 1951 poky ta npotokon 1967 poky Bu3HaueHHs pacH HE Har0Th. [Ipu

IbOMY JUIsI OUIBII JETaThbHOTO BHU3HAYCHHS 3MICTY TOHSTTS ,,paca’ 1 TepeciiayBaHHSI 3a

10 Misknapoiuii i HallioHa ILHUI 3aXMCT NpaB JIFIMHK Ta NpaBa 6ixenwis//3a pen. M.B. Bypomencekoro.- X,
2004.- C. 57
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O3HaKaMH pacu BapTO 3BEPHYTHUCS 110 MOJ0KEHh M1KHAPOIHOT KOHBEHIIIT TTPO 3amo0iranHs BCiM
¢dopmam pacoBoi nuckpuminariii. I1ix ocTaHHBOIO B MIXKHAPOTHOMY TIPaBi pO3yMi€ThCsl Oyab-Ka
pI3HUIIS, BUKIIOYEHHs, oOMexeHHs abo mpedepeHiii 3a O3HaKaMu pacH, KOJIbOpY IKIpH,

' Kpim Toro, mepecrmigyBanHs 3a

pPOMOBOrO, HAIIOHAIBHOTO YH ETHIYHOTO TOXOKEHHS
O3HaKaMHW pacyl MOKE€ MaTH Pi3HI MPOSIBU: BIAMOBA Y MPUUHATTI Ha poOOTY UM 3BUIBHEHHS 3a
pacoBo0 03HAKOK, OOOB’SI30K PEECTPYBAaTUCS 3a TEBHOK CTHIYHOI O3HAKOK, 3a00poHa
PO3MOBJISITH MOBOIO IIEBHOI €THIYHOI TPYIIH.

[TomiGHMit migxim HEOOXITHO 3acTOCOBYBAaTH IS BHW3HAYEHHS 3MICTYy TEpPMIiHY
,~rpoMansHcTBO”. B opurinam tekcty KonBenmii 1951 poky TepmiH ,,nationality” o3Havae
OisIbIIIe HIXK TPOCTO TPOMAISIHCTBO, BKJIIOYAE 1 HAIlIOHATIBbHY MPUHATICKHICTD.

BceranoBnenHss (akTy mnepeciigyBaHHS 3a O3HAKaMU BIPOCIOBINAHHS YCKIIAJIHIOETHCS
BIJICYTHICTIO IOPHJIUYHUX BU3HAYEHb IOHSATH ,,peIirisa’, ,,COBICTH”, ,,BIANPABICHHS PETITIHHUX
00psaniB”. Buxomsun 31 3micty cT. 18 MiKHApOIHOTO TMAaKTy MPO TPOMAISHCHKI 1 MOJITHYHI
npaBa, B 3MICT HOHSTTS ,,BIPOCHOBIJaHHS HEOOXiTHO BKJIIOYATH 1 MOMIAAM OCOOM, sKa He
CHOBIY€ 5KO/IHY PEJIITito.

CTOCOBHO Takoi O3HAKU NEpPECTiyBaHHs AK MOJITHYHI IEPEKOHAHHS, TO BapTO 3BEPHYTHU
yBary Ha Te, 10 BHUpPa3 ,,MTIOJITUYHE MEPEKOHAHHS HEOOXITHO po3risgaTd mupoko. Ilix mum
TEPMIHOM MIDKHApOJHE IpPaBO PO3yMi€ Oyab-siKi MOTISAM 3 OYyIb-SIKOTO MUTAHHSA, SKE MOXKeE
CTOCYBATHUCS JISUTBHOCTI OpPraHiB BJaJy, JepXKaBHOI MOJITUKH, (opMYy 1 XapakTep MpaBIIiHHS,
MOJIITHYHI TOTJISIAM PI3HUX TMOJMITUYHUX TPyn 4M TpomaasH. Sk Oarato mpaB, mpaBo Ha
MOJIITHYHI TIEPEKOHAHHS HE € a0CONIOTHUM 1 MOXXe OyTH y TEBHHUX OOCTaBMHAX 3aKOHHO
OOMEXEHO YpPS/IOM 3 METOI0 3aXHCTy MpaB 1 3aKOHHUX IHTEPECIB IHIIUX MOJITUYHHX TPYI,
3aXHUCTy CYCHUIBHUX YM JepXaHuX iHTepeciB. [TomiTHUHI TOTIIAI MOXKYTh OyTH BUpaXeHi abo —
Hi, OOTPYHTOBAaHO YW HEOOTPYHTOBAHO MPHUITMCYBATHUCA OCOOI, K1 KJIOMOYE MPO HAaJIaHHA i
cratycy OixeHns. [lomiThdHI MOTISIAM TOBUHHI OyTH HACTUIPKA HECTEPIHUMHU JUIsl OpPraHiB
BJaIU KpaiHi TpPOMaJsHCTBA, IO TaKi MOMIAIM MEPecliayroThes y pisHux (opmax. Ilpo Taki
oA 000B’SI3KOBO 3HAIOTH OpraHu abo oprasizailii, o0 371iCHIOITH nepecninyBanHs. Tak,
0oco0a MOXE BIIKPUTO KPUTHKYBATH MOJITUYHUN KypcC MPaBIsA40i MapTii, METOIU KEPIBHUIITBA
(omo3wuiiitHa TOMITHYHA JiSUTBHICTH, TPABO3aXWCHA YHM KYPHAJICTChKA MiSIBHICTH, 1H.).
HanexHicTp 3asBHUKA TIPO cTaTyC ODXKEHLs A0 MEeBHOI MOMITUYHOT MapTii M OJIOKY MapTiid 1mie He
€ TIJCTAaBOIO Ul HAaJaHHA NPUTYJKY, SIKIIO TaKy HMOJITHUYHY CHJIY HE MEpecliiyloTh B KpaiHi

IMOXODKEHHS O1KEHIIS

' Mi>kHapoiHa KOHBEHIIis IIPO 3arobiraHds BeiM opMaM pacoBOi JUCKPUMiHALIT
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OpnHuM 13 HaWOLIBII CITIPHUX KPUTEPIIB MEPECITiIyBaHHS € TAKUX €IEMEHT SIK HAJICKHICTh
710 TIeBHOI corianbHoi rpynu. Jis izenTudikamii ocodu sk 4jaeHa BU3HAYEHOI COLIabHOI IPyIH
BOHA IMOBWHHA BOJIO/IITH IEBHUM KOJIOM O3HAK, Cepell SKUX BapTO HA3BATH HACTYIIHI:

1.HasBHICTh MEBHOT HE3MIHHOI O3HAKH, SIKa 00’ €THY€E YJICHIB COIIaJIbHOT TPYTIH.

2.Inentudikamisi opraHamu, 0 3IHCHIOIOTH TMEpecIiAyBaHHs, OCOOM caMme 3a IMMH
HE3MIHHUMHU O3HAKaMHU.

B Toli ke yac comiagbHOI0 TPYIIOI0 MOKHA BBaXKaTH OyIb-SKy TPYIy JIIOJEH, 00’ €THAaHUX
MEBHOIO COIIAJILHOIO 03HAKOI0: Tpodeciero, MalHOBUM CTaHOM, OCBiTOr0. CaMa HaJeXHICTh 10
COIiaIbHOT TPyNH HE MOKe OyTH IiJICTaBOIO JJIA HaJaHHsS cTarycy ObkeHIl. HeoOximHoro
YMOBOIO TIpU IIbOMY € PHU3UK CTaTH >KEPTBOIO MEPECHiTyBaHHS camMe 3a HAJIeKHICTh IO
COLiaNbHOI TPyNH, HANpUKIAL: JKIHKA-APY>KUHM B IlakucraHi 3HaXOAATHCS MiJl TOBHOKO 1
aOCOJTIOTHOIO BJIQJIOI0 YOJIOBIKA, KM Ma€e MpaBo B OyIb-sSKHM crmociO Mmokapatu ii, mpu oMy
OTPUMATH 3aXKCT B OPraHax BJIaJy OTPUMATH TaKiil KIHIl IPAKTUIHO HEMOKITHBO.

BaxxnnBoro 03HaKor0 ODKEHIIS € Te, 10 BiH He MOKe a00 HE X04e KOPUCTYBATUCS 3aXUCTOM
KpaiHM MOXO/KEHHS 1 He MOKe a0o He Xoue MOBEepTAaTUCs TyIu. [ poMaissHCTBO abo MiJIaHCTBO
BU3HAYAIOTh KOJIO TIpaB Ta 00OB’SI3KIB HE TUIBKHU JJIsi OCOOM CTOCOBHO JCpIKaBH, ajie 1 TIEBHUU
0o0csr 00O0B’SI3KIB JIep’KaBU CTOCOBHO CBOIX TpomaasH (migmaHux). HebOaxanns ocoOu
noBepTaTucs: a00 KOPUCTYBATUCS 3aXMCTOM KpaiHH MOXOKEHHS MOXKE O3HAauaTH, 10 0coda He
JOBIpsie AIMCHUM HaMipam JIep>KaBU 3a0€3MEeYUTH CTOCOBHO Hel ,,CTpaBeiBe’ TIOBOKCHHS,
HaJIe)KHUM 3aXUCT ii MpaB, a TAKOXK MpaB MEBHOI rpynu Jwoaei. BapTo 3BepHyTH yBary Ha TOM
dakt, mo YBKB OOH y cBoix pekoMeHaIisiX CTOCOBHO Cy0’€KTIB MepeciiyBaHHs BUIISIE HE
TiNBKY JIepXKaBHi CTPYKTYpH, ale 1 HelepKaBHi CTpYKTypu (kmamu)'?, sKi MOXYThb
KOHTPOJIIOBATH MEBHI TEPUTOPIi. AJle mepeciiyBaHHs MOXKE MaTu Miclie i 3 00Ky OpraHiB BIaaH,
0COOMBO  BIMCHKOBUX  (opMyBaHb, fAKI JIIOTh 32 MEKaMH TEPHUTOpIi  JIepKaBu
MIOPSIIKOBAHOCTI, @ caMe, Ha TePUTOPIi 1HIIOT z[e:p>1<aBI/I.13 HaromicTe psin nepkaB BBakae, 110
HepecililyBaHHsI MOKE MOXOIUTH BHUKIIOUHO BiA OQIIidHMX opraHiB Biagu. Takuil By3bKHUI
MiIX1T MOYKE YaCTKOBO HE cmiBmaaaty i3 3Mictrom Konsentii 1951 poky, sika HE MICTUTH )KOJHOT
03HaKu cy0’€eKTa mepeciiayBaHHs: o(]iliiiHl OpraHy BIay YW HEYPSAAOB1 OpraHizarlii Y1 areHTH.
Skmo B3sATH m0 yBaru ToM ¢akt, mo mja yac npudHATTA KouBeHmii 1951 poky, nepkaBu
CTaBWJIM 332 METy HaJaTH MDKHApPOJHMUA 3aXHUCT 0co0aM, SIKi MOTEPIAOTh BiJl MEpeciilyBaHHS
nepin 3a Bce 3 00Ky ypsimy Himeuunnu, ABcTpii, 3a0€3MeUnTH 3aXUCT ODKEHISIM, 10 BTIKAIH 3
Pansacpkoi Pocii, TO OCHOBHHUIA aKIIEHT CTaBUBCA Ha caMme ,,JiepKaBHOMY  TIepeciIilyBaHHI1. Bike

3roJI0M, TIICJIA PO3MIMPEHHS KOHICMINI 3aXWCTy TpaB JIOJWHU, 3a00pOHM KaTyBaHb, 1

12 Hanpuknan, kianu B Comani
13" The case of Loizidou v. Turkey (preliminary objections) // http://cmiskp.echr.coe.int////tkp197/portalhbkm.asp?
sessionld=7170913&skin=hudoc-en&action=request&poll=3, p. 62(2)
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rapaHTyBaHHS HU3KHW IHIIUX HEBIJI €EMHUX IMpaB, MepeciiayBaHHs 3 00Ky HEJCp)KaBHHX arcHTIB
TaKOX BH3HABAJIOCS TEpECIiAyBaHHAM B 00Cs31 TOCTaTHHOMY JJIsl HAJAaHHS CTAaTyCy ODKEHIIS.
BaxnBoro yMOBOIO IIpH IIbOMY € T€, III0:
1. OdimiitHi opranu BiaauW 3HAIOTH MPO (aKTH MEPeciIiTyBaHHS MEBHOI 0cobu abo
rpynu oci6 3 OOKy HeJepKaBHUX arcHTIB 1 iM Oalayke 3aiiMaTHCS BUPINICHHIM
I[UX MMUTaHb, 800 HaBITh BOHU 320X0YYIOTh TaKe MEPECIiTyBaHHS.
2. O¢iuiiHuM opraHaM BIaJy HEBiAOMi (akTH TAKOTO MEpeciiayBaHHsI, 1 BOHH HE
MaroTh OaKaHHS OTPUMYBATH TaKy iH(OpMaIIIO.
3. OdimiitHuM opraHaM BiaAgu Biomi (akTH TAKOTro POAY IEpECiiayBaHHS, alie
yepe3 Opak pecypciB BOHH HE MOXKYTh 3a0€3MEYUTH HAICKHUHN MMPABOBUI 3aXUCT

0c0061 abo rpymi ocib, SKi HOTEPIAIOTh B MEpeciliTyBaHHs .

14 Wilsher D. Non-State Actors and the Definition of Refugee in UK // International Journal of Refugee Law. 2003,
Vol. 15. No. 1, p. 69
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I'naBa 2. MexaHi3MH IPaBOBOIo0 3aXUCTy OlKeHUIB

Cucremu 3axucTy npaB ODKEHIIB Ta IIyKadiB NPHUTYJIKY: HOHATTA TAa OCHOBHI
eJIeMeHTH.

EdexTuBHMIA 3aXUCT O1KEHINIB Ta MIyKadiB MPUTYJIKY B YKpaiHi MOXKe 3IIMCHIOBATHUCS 3a
YMOBHU ICHYBaHHS 1 BIPOBA/KEHHS MOBHO(YHKIIIOHAIBHOI CHUCTEMH 3aXHUCTy MpPaB JIOJUHHU,
YITKO PpErJaMeHTOBaHOI y BHYTPIUIHbOMY 3aKOHO/ABCTBI Ta Y3TOJUKEHOI 31 CTaHIapTamMu
MDKHApOJIHOTO CITIBTOBapHUCTBA.

VY Oynp-sikiil neprkaBl IPOXKUBAIOTH HE JIUIIE TPOMaIsTHA (TiAAaH1), ajne 1HII 0coou — 1ie
iHO3eMIIi, 0coOm 6e3 rpomaasHCTBa (anaTpuan). ToMy iCHYe MOUT Ha TpaBa JIOJUHU K TaKoi 1
npaBa JIIOJWHH, K TPOMaJSHUHA, KOHKPETHOI IepKaBHU. B I0pMINYHOMY acreKTi, TpOMasTHUH
(migmanuii) nepskaBu — 1€ pizuuHa ocoba, B AKOT € MPABOBHH 3B’ SI30K 3 BUSHAYCHOIO JIEPKABOIO
1 sSKOMy, Ha TIJCTaBl TaKOro 3B’s3Ky, JeplkaBa TapaHTye IIpaBa, sSKIi BOHA HE TapaHTye
HErpoMajisiHaM, 1 Ha SKHUX JEP’KaBOIO IOKJIAJAIOTHCS OOOB’SI3KM, SKI HE TMOIMIMPIOIOTHCS Ha
nerpomass.

IcHYI0TH 3araJlbHOBH3HAHI, B Cy4acCHOMY JE€MOKPAaTHYHOMY CYCHUIBCTBI, MpaBa JIIOJUHU.
BoHnu 3adikcoBaHi B MDKHApOJHHMX MPABOBUX JAOKyMeHTax. Lle, 30kpema, 3aranmpHa Aekiapartis
npaB moauan Big 10 rpynas 1948 poxy, MiKHapOAHMN MAaKT MPO TPOMAISHCHKI 1 MONITHYHI
npasa Bix 16 rpynus 1966 poxy, Mi>kHapoIHUI MakKT PO €KOHOMIYHi, COIiaIbHI Ta KyJIbTYpPHI
npaBa Bix 16 rpyaas 1966 poxy, KoHBeHIist mpo 3aXHCT MpaB JIFOAUHU 1 OCHOBHUX CBOOO Bijx 4
muctonaaa 1950 poky 3 mpoTOKOJIaMH 110 HET Ta iH.

[Torpeba 3axucTy mpaB OLKEHIIB 3yMOBHMJA HEOOXIJAHICTH PO3POOKM 1 BIPOBAHKEHHS
JEKIIBKOX MoJeNiel (CUCTEM) TaKOTO 3aXKCTy. Y CBITI BUAUISIOTh YHIBEPCAJIbHY Ta PETiOHAJbHI
CHCTEMH 3aXHCTY IpaB JoAHU. OCOOIMBICTIO YHIBEPCATBHOI CHCTEMH 3aXHCTY MPAB JIOIUHU €
Te, IO i CTBOPEHHs 1 BMIPOBAKEHHS HEPO3PUBHO TOB’s3aHe 3 iCHyBaHHsIM Opranizaiii
O06’ennannx Hamiil. PerionanbHi cucteMu (cucrema 3axucTy HpaB ObKEHIIB B pamkax Pamm
€Bpornu, appuUKaHChKAa Ta JAaTHHOAMEPHKAHCbKA CHCTEMM) CTBOPIOBAIHCS JJs BUPIMICHHA
MEBHOTO KOJIa PET10HAIBLHUX MPOOJIEM 1 PYHKITIOHYIOTh B MEKax MIEBHO1 TEPUTOPIi.

YHiBepcajbHA cHCTEMA 3aXMCTY NPaB JIOJANHU TA MpaBa OlKeHIIB.

Opranizamis OG’egHanux Hamiii po3poOmiia yHiBepcaJbHHI MEXaHi3M 3aXHCTy IIpaB
JIOAWHY, KUK Oaszyerbest Ha 11 CTaTyTi, JeKIapamisx, SKi HE € IOPUANYHO OOOB’SI3KOBUMH, a

TAKOK yrojax, siki € JOpHANYHO 000B’ I3K0BHMH '°,

15 C. Yexomuu. 3arannHi 3acaiu MpaBOBOTO CTAaTyCy 1HO3EMIIIB, 0ci6 G€3 TPOMaJITHCTBA Ta TPOMA/ISHUHA B IPABOBIii
nepoxasi // IIpoGnemu mirpanii. Ykpaincbkuil iHopManiiHo-aHaiTHYHUHN KypHaIL- 2002.- Nel1(19).-c. 3
16 Elizabeth Strenio. The UN's system of human rights protection / www.hrea.org/ru/learn/guides/UN.html
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B pamkax OOH 0yB npuiHATH IIIAN psIT JOKYMEHTIB M PIllieHb, B SIKUX ITAKPECIIOETHCS
IOPUIMYHUIN XapakTep 3000B’A3aHb JAEpKaB JOTPUMYBATHCS OCHOBHHX IIpaBa 1 CBOOO/ JIFOUHH
y BignosigHocti 10 Cratyty OOH. Cratts 6 mpoekty Jleknapariii npaB i 3000B’s13aHb JIepXkKas,
npuitHATO1 Ha mepurii cecii Kowmicii mixuaapoaunoro nmpasa OOH B 1949 pori, Bu3Havae:

«Kooicna oepoicasa 30606 sa3ana cmasumucs 00 6Cix 0cid, AKI 3HAXOO0SAMbCA 8 Medcax il
mepumopii, 3 nogazow 00 iX Npas i OCHOBHUX CB0000 6e3 ynepeoxicenb 3ad O3HAKAMU PACU,
cmami, Mosu abo penizitinux nepexonanvy'’ .

Cucrema 3axucty npaB jgoauHu B pamkax OOH ckiamaerbcsi 3 TpPhOX TOJIOBHUX
KOMITOHEHTIB.

Ilepmmii - cTBOpeHa MiKHapoAHa cHUCTeMa cTaHAapTiB, mependaueHa Cratyrom OOH,
JIOTOBOpPaMH, IKi MalOTh 3arajibHOO00B’ A3KOBE 3HAYCHHS, PAJIOM JCKIapaliii, JOMOBICHOCTEH Ta
yToz.

JApyruii — 11¢ cucTeMa YIOBHOBR)XCHUX CIEIIaJbHUX OpraHiB, TPyl, KOMITETIB Ta
JIOTOBIPHHUX 1HCTUTYLIH ISt pOOOTH Yy Pi3HUX chepax 3 METOIO 3aXUCTY MPaB JIFOJUHH.

Tpertiii — 11e cuctema TexHiuHOTO 3a0e3nedeHHs y popmi @oHIy KOHCYIbTALIHHUX MOCTYT

Ta TEXHIYHOTO 3a6e3MeueHHs B rany3i npas JT0IUHA S,

3arajbHa eKjapailisi IpaB JIOIUHHA.

3aranpHa JEKIapalist Mpas JIOJUHU € OJHUM 13 MEePIINX MIKHAPOJHHUX TOKYMEHTIB, KN
MIIKPECIUB 17Ie10 TOTO, IO MTpaBa € TApaHTOBAHUMH JIJIs1 KOXKHOT JIFOJICHKOT ICTOTH.

binpmiicte momepenHix MIKHAPOIHUX ACKJIapamiii Ta yroj BUXOIWIH 13 TPUHIIUAITY
NO3UTUBI3MY, TOOTO TpaBa BU3HABAIMCS TAKUMH, L0 TapaHTYIOThCS JEp’KaBOIO Micis iX
HaJIe)KHOTO O(hOpPMJICHHS y HalllOHAJILHOMY 3aKOHOAABCTBI. Sk 1 ctBopenHss OOH, po3pobneHHs
1 MpUHAHATTA 3aragpHOI JAeKIapalii mpaB JIOIUHA Majlo 32 METY YTBEPUKCHHS MHUPY IUIIXOM
rapaHTyBaHHs npaB jroauHU. CriouaTky, 3arajbHa JeKjapallis MpaB JIOAWHU, 00’emHanma 58
pi3HUX 3a reorpadiuHUMH, KyJIbTYPHUMH, TMOJITHYHUMHU O3HAKaMH JEp)KaB, 1 X0oua, BOHA HE €
IOPUJIMYHO 3000B’SI3yIOUMM IHCTPYMEHTOM, THM HE MEHII, Jajla MOXIIHUBICTb PO3POOUTH
CTaH/apTH TIPAB JIIOIUHH.

[TinroroBka mpoekTy 3arayibHOi JeKiapallii mpaB JOJAUHA TpuBaja 3 ciuHg 1947 poky no
rpynas 1948 poky. Ilicms Oimpm HiK 1400 ronocyBaHb IOJO TEKCTY JOKYMEHTY, HOTO
ocTaTOYHUH BapiaHT OyB minTpumanuii I'enepansnoro Acambieero OOH 10 rpynns 1958 poky.
[Ipu 1mpoMy yTpuManmcs Bif royiocyBaHHs BiciM peneratiB Bin binopyci, UexocmoBayuunw,

[Tompmi, CayniBcekoi Apasii, Pagsaceroro Coro3y, Ykpainu Ta FOrocnasii.

17 MextyHapoHoe npago B JokymenTax. M., 1999, - C. 23
18 Elizabeth Strenio. The UN's system of human rights protection / www.hrea.org/ru/learn/guides/UN.html
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3aranpHa JAeKiIapallis MpaB JIIOAWHU cKianaeTbes 3 30 crareid, siki ACKIapylOTh IpaBa,
rapaHTOBaHI KOXHIM JIIOAWHI. Y MEpIIUX ABOX CTATTSIX JOKYMEHTY BHCJIOBIIOETHCS TOJIOBHA
iess mpo Te, IO BCi JIOAU € PIBHUMH, 1 Il PIBHICTh 3YMOBIIOETHCS MOXOKCHHSIM CaMol
JIOVHH.

Crarta 1: ,,Yci q10a4 HapODKYIOTHCS BITBHUMHU 1 PIBHUMH Y CBOIH TITHOCTI Ta IpaBax.
Bonu HagineHi po3yMOM 1 COBICTIO 1 TMOBHHHI JIiSITH CTOCOBHO OJHMH O OJHOTO B Jyci
OpatepcrBa.”

Crarra 2: KoxHa JrouHa TTOBMHHA MaTH BCI MpaBa 1 BCl CBOOOM, MPOTOJIOMIEHI ITI€0
Jexnapartiero, HE3aJIeKHO BiJl pacH, KOJbOPY IIKIpH, CTAaTi, MOBH, PEJIrii, MOJMITHYHHX a00
IHIINX TEePEKOHAHb, HAIIOHAIBHOTO YU COILIALHOTO MOXO/KEHHS, MAHOBOTO, CTAHOBOTO a00
IHIIIOTO CTAaHOBHIIIA.

KpiMm Toro, He mMOBHMHHO MPOBOAMWTHCS >KOJHOTO PI3HMII HA TIJACTaBl TMOJITUYHOTO,
MpaBOBOTO a00 MIKHAPOIHOTO CTaTycy KpaiHum abo TepuTopii, A0 SKOI HAJICKHUTH JIIOJHUHA,
HE3aJIe)KHO BiJ TOTO, UM € I TEPUTOPIsS HE3AIECKHOI0, MiJOMIYHOI, HECAMOBPSIHOK a00 SK-
HeOy b iHaKIIe 0OMEKEHOIO y BIACHOMY CYBEPEHITETI.

VY crarTax 3-21 MICTHTBCS Mepesik TPOMAASHCHKUX 1 TIOJMITUYHUX TIPaB: MPAaBO HA KUTTS,
CBOOOJly, CIIpaBEUIMBUN CYIOBUN PO3TJSI, MPAaBO HAa CBOOOIY IyMKH, OCOOMCTY OE3IEKy,
BUIbHUN BUOIp MiCIISI MPOXKHUBAHHS, @ TAKOXK HACTYIHI CBOOOAM: cBOOOIY Bijx paOCTBa, KaTyBaHb,
1H.

OcobnuBy yBary mpu IIbOMY 3aclyTOBY€ CT. 14, y BIANOBITHOCTI JO SKOi rapaHTOBaHO
mpaBoO 0ocoOM NIyKaTH MPUTYJIKY B IHIIUX KpaiHaX y pasi NepeciigyBaHHS MOJITHYHOTO
XapakTepy.

VY crartax 22-27 MICTHTbCS TEPENiK eKOHOMIYHHX, COLIaTbHUX 1 KyJIbTypHHX mpaB. Lli
MpaBa rapaHTOBaHI SIK TaKi, 0 HE MOXKYTh PO3IJISIIATUCS OKPEMO BiJI KUTTS JIFOIMHU, HEOOX1THI
JUISL PO3BHUTKY JIFOJIMHU, 11 TIAHOCTI: MPaBO HA COILIAJILHUM 3aXUCT, MPABO Ha MpaIfo, Ha BUIBHHUI
BUOip mpodecii, Ha crpaBeUIMBI 1 CIPUATINBI YMOBH Ipalli Ta HA 3aXHCT BiJ 6€3po0iITTs, MpaBo
Ha PIBHY OIUIAaTy 3a piBHY Ipallio, MPaBO HA CIpPABEJIUBY BHHArOpoiy, siKa 3a0e3rnedye TrigHe
ICHYBaHHSI JIFOJAWHHM, MPAaBO Ha BIAMOYMHOK 1 MO3BULISA, PaBO Ha OCBITY, MPaBO Ha 3aXHUCT il
MOpAJIbHHUX 1 MaTepialbHUX 1HTEPECIB, MPABO BUTBHO OpaTH y4acTh Y KYJIbTYPHOMY JKHUTTI.

I, Hacamkinenp, crarti 28-30 mekiapyroTh 3arajibHi MEXi JUIsl peaiizallii nmpaB, BKa3aHUX
BUIIIE: TIPABO HA COLIATIBHUN 1 MKHAPOJAHUHN MOPAIOK, TP IKOMY IpaBa i CBOOOIM, BUKIIAICHI y

Jexnapartii, MOXKyTb OyTH 3A1HCHEHI Y TOBHOMY 00CS31.

3axucT MpaB JOJIMHHA Yepe3 CUCTeMY Mi’KHAPOIHUX yro/.
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MiHapoaHe MpaBO Ma€ MPIOPHUTET Tepe]] HOpMaMHU HaIllOHAJIBHOTO MpaBa. Tomy, KOJIU
JIepKaBU MiAIUCYIOTh YTOY, BOHU 3000B’SI3yIOThCS IMIUIEMEHTYBATH TOJIOKEHHS TaKOi yroJu y
HaIllOHAJILHE 3aKOHOJABCTBO.

MiHapoaHI TpPaBOBI IHCTPYMEHTH 3aXHCTy TpaB JIOAUHH MalTh (OpMYy JOTOBOPIB
(Takok iX HaA3MBAIOTh YyroJaMH, KOHBEHIISIMH, MPOTOKOJIAMH Ta 1H.), SKi MOXYTh MaTH
000B’s3KOBY cmily AJisi AepxkaB. [licist 3aBeplIeHHS TeperoBopiB, TEKCT JOTOBOPY BBAXKAETHCS
OCTAaTOYHMUM, IO MiATBEPIKYETHCS MIIMUCAHHAM HOro YMOBHOBAaXCHUMH IpEACTaBHUKAMH
nepkaB. BapTo 3ayBaKuTH, IO JEpKaBU MOXYTh IO-PI3HOMY BUSIBISITH CBOKO 3TOAy Ha
BUKOHaHHS ymoB yroau. Cepen HalOuIbIn momyssipHUX € patudikamis 1 npuenHaHas. Ti
JiepKaBH, SKi OpaJid yyacTb y MeperoBopax MioA0 3MiCTy HOBOTO JIOTOBOPY paTH(]iKyIOTh Horo, a
Ti, 5IKI HE Opasii — MpHUeIHYIOThCS. J[oroBip BCTynae B cuity, Ko Horo patugikye abo 10 HbOTo
MIPUETHAECTHCS BU3HAUCHA KUTBKICTD JIEP)KaB.

Jlep>kaBa Moxke paTH(]iKyBaTH Yyroay 4 MPHEIHATUCS JIO IOTOBOPY 3 3aCTEPEKCHHSIMU B
TOMY BHIIQJKy, KOJIM MOXJIMBICTh POOUTH TaKi 3acTepexeHHs NepeadadeHi caMUM JIOTOBOPOM.
Sk mpaBUIIO, 3aCTEPEKEHHS MOXKYTh OyTH Oy/ab-KOJIM CKacoBaHi. B neskux kpaiHax MiKHapOHI
JIOTOBOPY MPHUPIBHSAHI 10 BHYTPIIIHIX 3aKOHIB, B 1HIINX — HaBITh MiCJIs paTU(iKallli BAMaraeTbcs
MPUHHATTS OKPEMOTO CHEIiaTbHOTO 3aKOHY. SIK TpaBwmIto, mcis patudikaiii 91 mpueIHaHHs 10
MDKHapOJAHOTO JIOTOBOPY JepKaBU BHOCSTH 3MIHM 1 JONOBHEHHS JO HAalllOHAJIBHOTO
3aKOHOJIAaBCTBA 3 METOIO 3a0€3MEUNTH HaJIeKHE BUKOHAHHS YMOB JI0TOBOPY.

VYHiBepcallbHa CHCTEMa 3aXUCTy TpaB JIIOJMHA CKIATAETHCS 3 CEMU HAaWOIIBIIT BaKIUBHUX
MDKHApPOJIHUX yTOJ:

*  MiXHapOAHUX MAKT MPO EKOHOMIYHI, COLlialIbHi, KYJBTYpHI IIpaBa, 1966

*  MiXHapOAHUH MAaKT IPO rPOMAJITHCHKA 1 MONITHYHI TIpaBa, 1966

=  MixHapoaHa KOHBEHIIISI PO 3armo0iradHs BCiM (hopmMam pacoBOi JTUCKpUMIHAIIT,

=  MixHapoaHa KOHBEHIlSI Mpo 3amoOiraHHs BciM ¢GopMaM JTUCKpUMIHAIT CTOCOBHO
JKIHOK,

» KoHBeHLis NMpo 3amo0iraHHs KaTyBaHHSA Ta IHIIUX >KOPCTOKOTO, HENIOJACHKOro abo
MPUHUKYIOYOTO TiTHICTh MMOBOKEHHS a00 mokapanHs, 1984

=  KoOHBEHIIis PO MpaBa JTUTHHU

* MixHapoaHa KOHBEHINSI NP0 3axXHCT MpaB MpPALiBHUKIB-MITPaHTIB Ta UIEHIB iX
cimeii.(He patudikoBaHa YKpaiHOIO)

JIsisi MOHITOPUHTY BUKOHAHHS JIEPyKaBaMH KOYKHOTO 13 BHIIEBKa3aHUX MIXXHAPOTHHUX YTOJI,
B cucteMi OOH gitoth cim opraniB (KomiTeTiB), siKi CKIIaAal0ThCs 3 He3aISKHUX ekcrepTiB. Lli
KomiTeTn ynoBHOBa)keH1 AaBaTH CBOi pO3’sICHEHHS 1 peKOMEHAalii 3 Ti€l 4M 1HIIOI MpobIeMu

3aXMCTY IIPaB JIIOJUHU B JEPKaBaXx.
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Yorupu KomiteTnn MarTh MOMIIMBICTH O€3MOCEPEIHBO PO3IIISANATH CKApTd TPOMAJIsTH

11010 TIOPYIIEHHS MpaB JIOAUHU y chepax, nepeadaueHuX BiIOBITHOO MIKHAPOIHOIO YTOJ0I0:

- Komirer 3 npaB JIIOIMHH, MOHITOPUHI BUKOHAHHS JepXaBaMd MIiKHApOJIHOTO MaKTy
PO TPOMAJISTHCHKI 1 TTOJIITHYHI MTpaBa.

- Kowmirter i3 3anobiranns pacosiii auckpuminanii, MoHiTOpuHr TopymieHb KonBeHiii
npo 3arnobiraHHs BciM (popmMaM pacoBoi JUCKpUMIHAILI].

- Komirer i3 3ano6irannst BciMm ¢popmam auckpuMiHALii CTOCOBHO KiHOK, MOHITOPUHT
nopymieHs KoHBeHIIiT ipo 3amo0iranHs BCiM popMaM TUCKpUMIHAIlT CTOCOBHO JKIHOK.

-  Komiter mporm kaTyBaHb, MOHITOPUHT TmopymieHb KOHBeHIIT mpo 3amoOiraHHs
KaTyBaHHS Ta IHIIMX JKOPCTOKOIO, HENIOJCHKOTO a00 TMPUHIDKYIOUOro TiIHICTH
MOBO/IKEHHSI 200 TIOKapaHHS.

VY BuUIEBKa3aHUX KOHBEHI[ISX YITKO pPErIaMEeHTOBaHa MpoIeaypa MOJAaHHS 1 PO3TISAY
IHIWBIIya IbHUX CKapr JI0 OpraHiB, 10 MPOBOSATH MOHITOPUHT BUKOHaHHS KoHBeHii. OqHie0
3 BXJIMBUX YMOB TIOJJaHHSI CKaprd € BUKOPUCTAHHS BCiX 3ac00iB MPaBOBOIO 3aXMCTy y KpaiHi,

sKa patudikyBaja 4u MpueaHaIacs 10 BiAnoBiqHoi KoHBeHIii.

MiskHApOAHUI MAKT MPO €eKOHOMIYHI, COiaJIbHI, KyJbTYPHIi NpasBa.
MiKXHapoAHUH MaKT TPO EKOHOMIYHi, COIiaJibHi, KyJbTypHI MpaBa OyB NpUHHATHI
Opranizamiro O6’eqnannx Hamiii y 1966 porii Ta HaOyB YMHHOCTI 4epe3 JecsATh pokiB y 1976

porii.

KomirteT 3 ekOHOMIYHMX, COLiAJIbLHUX i KYJBTYPHHX NIPaB.

Cam MiXHapoIHMI MAKT PO €KOHOMIYHI, COIialibHi, KyJbTYPHI IpaBa HE CTBOPIOE OpraH
MOHITOPHMHTY 3a BUKOHaHHsM [lakTy, a nmep:kaBu, siki HOro paTU(IKyBalIH 3BITYBAIUCS TEPE
po6ouoro rpymnoro Exoromiunoro i comianbao0 panoo (ECOSOC). V 1986 porti OyB cTBOpeHHIT
KowmiTer 3 ekOHOMIYHHUX, COLIANbHUX 1 KyJIbTypHHX TpaB. Ha croroani nanmii Komitrer He Mae

IPaBOBUX MEXaHI3MiB pearyBaHHs Ha iHAMBITyaJbHI CKapry.

MiskHApPOAHUI MAKT NMPO IPOMAASHCHKI i MOJITHYHI MpaBa.

MiXHapoaHUH TAaKT MPO TPOMAASHCHKI 1 MOJITHYHI MpaBa, sfKi 1 MKHApOAHUN MAKT MPO
€KOHOMIYHI, COIliaJibHI, KyJbTypHI npaBa OyB npuitHsatuii Opranizamito O6’ennanux Hamiii y
1966 porii Ta HaOyB YHHHOCTI Yepe3 1ecaTh pokiB y 1976 porii.

B nanomy Mi>KHapoJHOMY JIOTOBOPI MepeadadeHo psl TapaHTid i OLKEHINB Ta ITyKaviB
OPUTYIKY. 30KpeMa, I1e rapaHTii npotu BUcHaHHA (cT. 13), BinbHU BUOip Micsus nepeOyBaHHA

(c1.12).
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KowmirteT 3 mpaB JIloAMHM.

3rigHo 3 PakyIbTaTUBHUM HPOTOKOJIOM 10 MIXHAPOJHOTO MAKTy MPO T'POMAJSHCHKI 1
HOJITUYHI TpaBa JUIsi MOHITOPUHTY BUKOHAHHS JepKaBaMU CBOIX 3000B’f3aHb CTBOPIOBABC
Komirer 3 mpaB moauau. Bin ckiamaerscs 3 18 mpencTaBHHKIB, SIKI € HE3QJICKHUMH 1 HE
MPEACTABISIIOTh KpaiHy MOXOJDKEHHS, SIKI BUKOHYIOTh CBO1 (DYHKIIIT IPOTATOM YOTHPHOX POKIB.
Ix ponb 3BOUTHCSA 10 HACTYIHOTO:

= AmHami3 3BITIB JepXaB-ydacHHIb [1akTy CTOCOBHO 3aX0jiB, CIIPSIMOBAaHUX Ha BTUICHHS
nonoxeHs KouBeHIii.

* Posrmsan 3BepHEHb OnHIET AEp)kKaBH CTOCOBHO MOPYIICHHS MOJOXeHb [lakTy iHIIONO
Jep>KaBoIo.

*  Po3risn iHIMBIAYaldbHUX CKapr Mpo MOPYIICHHS JepxaBaMu BHMOT IlakTy, a Takox
3BITIB HEYPSAOBUX OpTaHi3alliid.

= [liaroToBka i omyOJiKyBaHHS ,,3araJbHUX KOMEHTapPiB”.

Koxxna nepkaBa-yyacHuus [lakty 3000B’s3aHa moJaBaTd 3BIT PO BUKOHAHHS 3aXO/IiB,
CHPSMOBAHUX Ha BTIJICHHSA Y JKUTTS mnojoxeHb llakty (ct. 40 Ilakty). Taki 3BITH MOBHHHI
MICTUTH 1H(POpPMAIIO SK 3arajdbHOro, 1 cHenudiyHOTO XapakTepy. 3aranbHa iH(OpMaIs
MOBHMHHA BKJIIOYATh CTATUCTHUYHI JlaHI MPO CHTYyallil0 B KpaiHi, a crenudiuda iHpopmaris —
aHaJi3 BUKOHaHHA KOXKHOT oKpeMoi ctaTTi [lakTy.

Jlep>kaBu MarOTh MPaBO HAJCHUJIATH 3BITH 1HIIMM JAep)KaBaM, fKi Ha IX JyMKY HOPYLIYIOTh
nosoxeHHss [lakty. SIkmo nepkaBa, sIKi HaOICIaHO TaKWW 3BIT HAJICKHUM YWHOM HE
BiJIpearyBaiia, 3BIiT HajcuiaeTbes 10 Komitery 3 mpaB mrogunu. He3Bakaroun Ha HasiBHICTH
IpOIIEeTypH BUPIIIEHHS MIKICP)KaBHUX CIIOPIB Ha MPAKTULII BOHU HE BUKOPUCTOBYBAJIUCH.

Jlns momaHHs IHAMBIAYalbHUX CKapr HEOOXiJAHO, IO Jep)kaBa HaJECKHUM YHHOM
patudikyBana uyu npuegHanacs 10 OakyIbTaTUBHOTO MPOTOKOIY, PO KU 3rayBanocs BHIIE.
Komiter He po3risigae iHAUBIAyalbHI CKapTyd y TOMY BHIIAJIKY, KOJH, TO-TIEpIIe, KPiM 1HIIIOTO,
CKap>KHUK HE BUKOPHCTAB YCi HalllOHAJbHI 3aCO0HM MPAaBOBOTO 3aXMCTY; MO-ApYyre, SKIIO0 cKapra
CTOCY€ThCSI IOPYLICHHS MIpaBa, sIKE HE 3aKpilIeH0 Yy MiXKHApOIHOMY IMAKTi PO TPOMAISHCHKI 1
MOJIITHYHI TIPaBa; MO-TPETE, SKIIO 1€ caMe MUTAHHS PO3TISTAETHCSA 3a 1HIIOK MIKHAPOIHOIO
nponeayporo. ' Tlepe po3risoM Mo CyTi, KOKHA CKapra NPOXOJUTh TPH TONEPE/IHI €TaIH:

- Peectpamis ckapru.

Amnauti3, 4M BiIIOBia€ cKapra BUMoram, rnependoaueHux Ilakrom.

- AmHami3, yu BXOJATH CITIPHI MUTAHHS 10 KoMIieTeHlii KomiTeTy 3 mpaB Jt0auHH.

19 MisxnapoiHuii i HallioHa ILHUI 3aXMCT NpaB JIFIMHK Ta NpaBa 6ixenwis//3a pen. M.B. Bypomencebkoro.- X,
2004.- C.192
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B pesynbTaTi po3risiny ckapru no cyTi, KomiteT 3 mpaB JI0UMHA BUCTOBIIIOE CBOIO TyMKY
(mo3u1lifo), sika, y BUMAAKY MOPYIICHHS MOJI0XKeHb [1akTy, Mae OUIbIe 3aCyKYIOUHNA XapaKkTep,
ockinbku KomiTeT 3 mpaB JI0AMHU HE Mae MPaBOBUX MEXaHI3MIB BIUIMBY Ha JEp)KaBy 3a BiJIMOBY
NorouTHCS 3 TyMKoro KomiTery.

MikHapoaHa KOHBEHILisl PO 3anmo0iranHsa BCiM (popMam pacoBoi AMCKPUMiHAIIL

MixHapoaHa KOHBEHLIsSI MpO 3amoOiraHHs BCiM ¢opMmaM pacoBoi JUCKpUMIHAI] Oyna
npuitHaTa y 1965 poui, Bcrynuia B cuity y 1969 poui. Meroro Konentii € 3amobiranas BciMm
mposiBaM  pacoBOi AUCKpUMIHAMil, 3a uYuM ciuigkye KowmiteT 13 3amo0iraHHs pacoBid
JTUCKpUMIHAIII].

Komirer i3 3amo0iranHs pacoBiii JucKpMMiHamii ckiagaeTscs 3 18 He3alexkHUX
eKCHepTiB, sIKi 00MparoThCs JAepkaBamMu-ydacHUIsIMU KonBenuii. 3aBnanus naHoro Kowirery
NPaKTUYHO CITiBIAJAI0Th 3 3aBIaHHsIMH KomiTeTy 3 mpaB JOAHHU:

- AmnHami3 3BITIB JaepXaB-ydacHHWIIb KOHBEHINI CTOCOBHO 3axOJiB, CHOPSIMOBaHUX Ha
BTIJICHHSI TTOJIOKEeHbh KOHBEHII1.

- Posrusan 3BepHEHB OJHIET IepKaBH CTOCOBHO MOPYIIECHHS MOJI0KeHb KOHBEHIIT 1HIIO0
JIepKaBOIo.

- Posrmsan inauBigyaapHUX CKapr Mo MOPYIICHHS AepkaBaMu BHUMOT KOHBEHIIIT, a TaKoX
3BITIB HEYPSAIOBUX OpraHi3awii.

- IligroroBka i omyOiKyBaHHS ,,3araJbHUX KOMEHTapiB”.

KonBenuist npo 3anmo0iranus BciM ¢gopmaM Q1 cCKpUMiHaIIl CTOCOBHO KiHOK

Konsewnttis npo 3amobiranss BciM popmam AUCKPUMIHAIIT CTOCOBHO KIHOK OyJia pUiTHATa
y 1979 poui, Habyna ynnaHOCTI y 1981 poui. YV cdepy perymoBanns KonBeHuii miamnagaroTs Taki
raimysi sK OCBiTa, TPY/AOBI BIIHOCHHHU, OXOPOHA 3[J0POB’sl, IUIOOHI BIIHOCHHH, iH. MOHITOPUHT
Konsentii 3aiiicaroe KomiTeT 13 3ano0iranHs BciM ¢opMaM TUCKpUMIHAIT CTOCOBHO JKIHOK.

Kowmirer i3 3ano0iranus BciMm popmam quckpuMiHaiii CTOCOBHO KiHOK

Kowmirer i3 3anobiranas BciM (opMaM AMCKpUMIiHALII CTOCOBHO KIHOK CKJIAQJa€eThes 3 23
YJICHIB, SIK1 00MpaloThes JepkaBaMu-ydacHukaMu KoHBeHIii.

Ax 1 Komiter 3 mpaB moauau, KomiteT 13 3amoOiranHs BciM ¢GopMaMm THUCKpUMIHAIT
CTOCOBHO XKIHOK Ma€ YOTHPHU OCHOBHI 3aBJaHHS:

o AHami3 3BITIB JAepKaB-y4acHHUIIb IIOJ0 3aXOJIiB, SKIi HUMHU BKHUBAIOTHCS JJIsi BTIUICHHS
oJioxkens KonseHii

o AHami3 ckapr OJHI€i Jep)KaBW IIOAO IHINOI JEpXkaBW, SIKa HE BHUKOHYE IOJOKEHb
Kouseni

o Posrnsan iHOUBiAyalbHUX CKapr TpoMajisH Ha MOPYIIEHHS JepKaBaMU IOJOXKEHb

Konsenmit
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o IligroroBka i omy0JIiKyBaHHS ,,3araIbHUX KOMEHTapiB”

KoHBeHLiss mpoTH KaTyBaHb Ta IHIIMX KOPCTOKHMX, HEJTIJACHKHX 200 TakHX, LI0
NPUHUKYIOTH TIHICTh, BU/IiB MOBOIKEHHS i MOKAPAHHS

KonBeHIis mpotu KaTyBaHb Ta IHIIUX JKOPCTOKUX, HENIOACBKUX a00 TakuX, IO
MPUHWKYIOTh T1IHICTh, BHJIIB TIOBOJDKEHHS 1 TIOKapaHHs Oyna npwuitHsata y 1984 pori. Okpim
3arajnbHUX MOJIOKEeHb, KOHBEHIlis BKa3ye, MO0 KAaTyBaHHS Ta TBAITYBaHHS Oylu OJHUMH i3
3acobamu BeleHHsS BilicbkoBUX [iil. KoHBeHWis mNpoTH KaTyBaHb Ta IHIIMX JKOPCTOKHX,
HEJIOJICBKUX a00 TaKWX, IO MPUHWKYIOTh T1IHICTh, BHJIIB MOBOPKCHHS 1 TMMOKApaHHS MICTUTH
BOKJIMBY TapaHTIIO MPOTH BHUCIAHHS OCOOM Ha TEPUTOPIIO 1HIIOI JEep)kaBH, J€ ICHYeE 3arposa
3acTocyBaHHA KaTyBaHb. KoHBeHIisi mnependadyae CTBOPEHHS MOHITOPUHTOBOTO OpraHy —
KowmiTery npotu kaTyBaHb.

KomiteTr mpoTtm KaTyBaHb CKJIQJa€ThCsl 3 HE3AICKHUX CKCIIEPTIB, SKI OOMPAIOTHCS
nepkaBamu-ydyacHukamu Konseniii. Komiter mpoBoauts po6odi ABO- a00 TPUTHIKHEBI 3yCTpivi
IBidvi Ha pik y XKeHesi.

KomiTer mpoTH kaTyBaHb BUKOHY€ YOTHPH 3 II'SITH CBOiX 3aBJaHb Pa3oM 13 KOMITETOM 3
npaB Joauan, KomiTeToMm 13 3amobiranHs pacoBid nuckpuminailii Ta KomiTeTom 13 3amo0iranus
BCiM popMaM JuCKpUMIiHAIli cTOCOBHO *iHOK. Cepen 3aBaanp Komitery:

- Amnami3 3BiTiIB JIep:KaB-y4acHUIb IIOJ0 3aXOMiB, sIKI HUMU BXKWUBAIOTHCS ISl BTLUICHHS
oJioxkens KouseHii

- AmnHami3 ckapr ojHi€i aep)KaBM IMOJO 1HINOI Jep)KaBH, SKa HE BUKOHYE ITOJIOKEHB
Kouseni

- Posrmsn iHAMBiAyadhHHX CKapr TPOMAASH HA TOPYIIECHHS Jep)KaBaMU IOJIOKCHb
Konsenmii

- Iligroroska i omy0OiKyBaHHS ,,3araIbHUX KOMEHTapiB”

- Kpim Bkazanux Bumie, KomiTeT mnpoTu KaTyBaHb NPOBOAWUTH BUBYEHHS CHUTYalii
MacoBOT'0 MOPYIIEHHS MPaB JIOJWHU Y MEKaX CBO€T KOMITETEHIII].

KounBeHuist npo npaBa TUTHHH

KonBennis npo mpaB nutuHu Oyna mpuitHsATa jguctomani 1989 poky, BeTynmuiaa B CHITY
MEHII HDXK 4uepe3 pik, y BepecHi 1990 poky. [lana KoHBeHIlisi BBaXKAEThCS OAHUM 13 HAHOLIBII
yHIBepCaJIbHUX IHCTPYMEHTIB Y Tajly3i 3aXUCTy npaB JoauHU. MoHiTopunr KoHBeHmii 31ilcHIOE
KowmiTter 3 npaB iroanHHU.

Kowmicist 3 npas Jioauuu

Kowmicis 3 mpaB moauHN  CKIaAaeThes 3 npenactaBHUKiB 54 neprxkas-wieHiB EKOCOP i1
CTBOpEHA JIJIsl MOHITOPHHIY CTaHy peastizallii HOJITUKH JepKaB y rajry3i BUKOHaHHS 3000B’A3aHb

1oa0 3axXUcCTy IpaB JIFOJJUHH.
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MOHITOPHHT NPAB JIOAUHHA

Kowmicist 3 mpaB JIIOJUHE NPUCBAYYE 3HAYHY YACTHHY 4Yacy MOHITOPUHTY BIIPOBAKEHHS
TUX CTaHIAPTIB MpaB JIOJWHY, SKi HUIM BCTaHOBJICHI. BoHa Mae mpaBo 3aCTOCOBYBAaTH MOCTIiHHI
abo criemiayibHI TPOIEeypy aHaji3y BH3HAYEHOTO aCMeKTy MpaB JIOAWHHU. [lumMu mocTiitHuMU
npoleaypamMu € Tak 3BaHi ,,[Iporneaypa 1503 ta ,IIponexypa 1235”. CrnemnianbHi mpouemxypu
BKIIIOYAIOTh: KOMICIT 1O JOCHIIPKEHHIO TICBHUX OOCTaBUH, AaHANITUYHI JOCHIIKEHHS Y
BU3HAYEHIN TeMaTHIIl, JOpa4i MOCIYTH.

wlpouexypa 1503” — ne kondineHmiina npoueaypa, nepeadaueHa Pezomomiero Ne 1503
Exonomiunoi 1 Comiansnoi Panu OOH. Jlana nporneaypa iHIMIIOETHCA Y BUIMAJIKY OTPUMAHHSIM
Ha aznpecy Komirery iH(popmalii npo 3Ha4YHI MOPYIIEHHS NpaB JIOAUHU. TakUMH MOPYIIEHHIMH
st 1inei L, lIponenypu 1503 BBakaloThbcs TEHONWA, amapTein, pacoBa abo eTHIYHA
JTUCKpUMIHAIIS, KaTyBaHHs, IMPUMYyCOBa MacoBa Mirparlisi, MacoBi yB’si3HEHHsS 0e3 HaJexHOI
NPOIIETypH CYZOBOTO 3aXHCTY.

[Ticna mnpoBeneHHS MAOCHIPKEHHS IPO HASBHICTh MIATBEPIKEHHA (DaKTiB MacoBOTO
NOPYLICHH paB JoauHU, Komicis Bupillye, siKi 3aX01u HEOOXIAHO BXKUTHU IJIi BUIIPABIICHHS
CUTyaIlll Ta MONEpPE/DKCHHS BHHUKHEHHS TaKUX MOPYIIEHb. SIKIIO MICIs BXKHUTHX 3aXOMiB HE
BJIAJIOCSI TOCSATHYTH HEOOXiMHOTO pe3yibTaTy, Kowmiciss Mae mpaBO 3acTOCOBYBATH 3axOld B
pamkax ,IIpoueaypu 1235”. Cyts , IIpouenypu 1235” 3BoguThCst 10 mMyOIiYHOTO 0OTOBOPEHHS
NOUTAaHHS PO HASABHICTH (PAKTIB MACOBHMX MOPYIICHb NpaB JIIOAWHHU Yy TiM 4 1HIIH Jepxasi.
SIkmo Taki 3ax0aM TaKoX HE JaAyTh HEOOXITHOTO pe3yibrary, KoMicis Mae mpaBo MOPYIITUTH
MUTAaHHSA TPO NPUUAHATTS pe3oollli Exonomiunoi ta CormiansHoi paan OOH mpo 3acymkeHHs
BIZIMOBITHUX MOPYIIHMKIB. Take 3acy/KEHHsI CYTTEBO MOTIPIIYE PEMyTalil0 YIMOBHOBAXEHUX
npeAcTaBHUKIB KpaiH-ydyacHub OOH Ta nuckpenutye iX sIK MONITHYHUX JiAEPiB, MOJTITHUYHY
eNITy KpaiHu.

Cepen cremaJbHUX TPOIEAYp, sIKI BUKOpUCTOBYEe KoMmicis, ocoOauBe Miciie 3aiiMaroTh
TiSUTBHICTh KOMIcCiii Mo Joc/aikeHHI0 MeBHUX 00cTaBHH. Taki KoMicii y Ckjiaai ogHOTO abo
IpyNH €KCIepTiB BHMBYAIOTh CHUTyalil0o y cdepli NpaB JIOAMHM Yy TEBHIM KpaiHi Ui
MpeICTaBICHHS 3BITY B pamkax ,,[Iponeaypu 15037 ta ,IIpouenypu 1235”. Ognak HE0OXiIHOIO
YMOBOIO JUIsI TPOBEACHHS TAKKMX JIOCIIPKEHB € 3r0J[a CaMoi JAepiKaBH.

Inma cneuianpHa Tpoleaypa, SKa BHUKOpPUCTOBYeTbes KoMiciero, 1e mNpoBeleHHSA
AHAJITHYHHX JOCTII:KeHb y BU3HadeHil Temarumi. OcoONMBICTIO AaHOT MPOLEAYPH € Te, IO
rpyIia eKCIepTiB HOCIIKYE CUTYAIlI0 010 TTOPYIICHB MPaB JIIOJAUHHA Ta MTPOOJIEMH, BUKIUKaHI
[IMMH TIOPYIICHHSIMH Ha MDbKHapomHomy piBHI. Kowmicis 3 mpaB JOAWHM MOXKE HaIaTh

BIJIOBIAHIN JIepkaBi qopaa4i mocayru. BoHu BKIIOYAarOTh OCBITHI Ta iH(OpMAaIiiiHi 3axo1u 3
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METOI0 TOKpAIIUTH piBE€Hb 3aXUCTy NpaB JoauHH. KpiM TOro, croau BXOIATh MPOBEICHHS
ceMiHapiB, TPEHIHTIB, OpraHi3allis CrelialbHIX KypCiB Ta IPOXOKEHHS MIPAKTUKH.

BepxoBHuii komicap 3 npas JIOJMHH

[Tocana BepxoBHOTrO KOMicapa 3 mpaB JIOAMHU Oyia cTBopeHa [ 'eHepanbHOI0 AcamOeero

OOH y 1993 poui 3 MeTo0 HagaHHS ,,106puX mocmyr”2

y rajys3i mpaB JIOJUHH, MATPUMYBATH
KOHTaKTH 3 BcimMa JaepkaBamu-wieHamu OOH y ramysi 3axucry mpaB JIOAWHU. BepxoBHHiA
KoMmicap 3 TmpaB JIOAWHM TMiA3BiTHUH EkoHowmiuHiii 1 comiampHilt pami OOH, a Takox
I'enepanbhiii Acambiei OOH. Cepen 060B’s13kiB BepxoBHOro Komicapa 3 mpaB JIFOJAWHH BapTO
Ha3BaTH HACTYIHI: YIPABIIHHSI KPU30BHUMH CUTYAIIISIMU, TIOTIEPE/HKEHHS Ta paHHs mpodirakTuka
NOPYULICHb NpaB JIIOJUHM, CIPUSHHS Aep)KaBaM Y TMEpexXiTHHHA Tepion, MiATPUMKA YpPSIiB Y
BUKOHAHHI MDKHApOJHUX 3000B’s3aHb y Taly3l 3aXWUCTy MpaB JIOAWHHU, KOOPIUHALIS Ta
peaizailis IpaBO3axUCHUX MPOTPaAM.

Jlo cuctemu 3axHCTy TIpaB ODKEHINB Ta IIyKadiB MPUTYJKY B pamkax OOH MoxyTh OyTH
BigHeceHi YmpasiinHa BepxoBHoro komicapa OOH y cmpaBax OixkenuiB (YBKB OOH),
Mixnaponauii cyn cnpaBemmBocTi (M. Taara), Komitrer OOH 3 mpaB monunu, Odic
Bepxosnoro Komicapa 3 mpaB moguau, Komiter OOH momo mnomnepemkeHHss pacoBoi
nuckpuminarii, Komirer OOH npoTu TopTyp Ta 1HIII.

TakuMm 4MHOM, cHCTeMy 3aXHCTy NpaB JIOJHHH, a 0c00JMBO, Oi’KeHLIB Ta HIyKadiB
NPHUTYJKY MOXHA BHU3HAYHUTH, SIK CHCTEMYy OpraHiB Ta yCTaHOB 3 BIIACTUBUMHU TUIBKH iM
MPUHIMIIAMA 1 TIpoIeaypaMu POOOTH, AISUIBHICTH SIKUX OIMOCEPEIKOBYETHCS 3aCTOCYBaHHSIM
MDKHAPOJIHHUX JIOTOBOPIB Y Tally31 3aXUCTy MpaB ODKEHIIIB Ta IIyKadiB MPHUTYJIKY, 3a0e3MeUeHHs

iX HEyXWJIBHOTO BUKOHAHHA BCiMa IOTOBIpPHUMH CTOPOHAMH.

PerionajibHi cucTeMu 3aXMCTy NPaB JIOJAUHHA TA PaBa OixkeHUIB

PerionajibHi cucTeMH 3axHUCTy MpaB JIOJAWHH CTBOPIOIOTHCS HA MIACTaBl MIDKHAPOIHUX
yrojx JepKaBaMH B MeXax IEBHOI TepuTopii. B cBiTIi Ha CHOrOAHI BHUAUIAIOTH HACTYIHI
perioHaIbHI CUCTEMH 3aXHCTY MPAaB JIOAUHU:

= (CucreMa 3axXMCTy TpaB JIOJAWHU B paMmkax Paam €Bpomm, abo e€Bporelicbka CHUCTEMA,
CTBOpeHa Ha ocHOBI KOHBEHIIIT ITpo 3aXKCT MpaB JIOUHNA Ta OCHOBHHUX ¢B0O0 I, 1950 p.

* AwMepHKaHChbka cuctemMa. Ha amepuMKaHCHKOMY KOHTHHEHTI icHye Opranizaris
aMEpPUKAHCHKUX JIep’KaB, a TOJOBHUM OOOB’S3KOBUM JIOKYMEHTOM € AMepHKaHChKa
Konsenttis po npasa moauan, 1969 p.

=  AdpHUKaHCBKOI CUCTEMHU 3aXHCTy TpaB JIIOAWHHU, CTBOPEHOI Ha OCHOBI AQpPHUKaHCHKOT

XapTii npo npasa JoauHH, 1981 p.

20 Elizabeth Strenio. The UN's system of human rights protection // www.hrea.org/ru/learn/guides/UN.html
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= Ha a3iiichkoMy KOHTMHEHTI TOKH III0 HE ICHYE peajbHO JII0Y0i CHCTEMH, a €IUHUM
perioHaJbHUM JOKYMEHTOM IpO IpaBa JIOJWHU € HeoOOB s13k0Ba A3iiichka Aekiaparis
npaB moguHn>!,

€Bpornelicbka cucTeMa 3aXHCTy IpaB ODKEHINB Oyna CTBOpPEHA SIK PE3yJIbTAaT MOEIHAHHSI
JIBOX 17Ie: 3aXHUCTy TpaB JIOJWHU 1 CTBOPEHHS €BPOIEHCHKOTO CITIBTOBApHUCTBA 3Ba)KalOud HA
CKJIaJHOCTI poOoTH HaJ po3poOkoro [lakty mo mpaBam moauau B pamkax Komicii OOH 3 npas
JFOAWHY, OYJI0 IPUHHATO PILICHHS CTBOPUTHU OLIbIL €PEKTHBHY, TI€BY CUCTEMY 3aXHCTY.

€Bponu npuiiHANIA JEKUIbKa JOKYMEHTIB 3 MHUTaHb Mpo ObKEHIIB. Jlo Jeskux HaiOimbIn
BKJIMBUX HAJI)KATh:

- €BpormeiicbKa yroja npo ckacyBaHHs Bi3 Uit ObkeHwiB (Bix 1959 poky);

- Pesomomis 14 (1967) mpo HamaHHS NPUTYIKY oco0aM, sIKi 3HAXOAATHCA Tij
3arpo3010 MePecIiyBaHHS;

- €Bporeiicbka yroja npo nepeaavy BiAMOBIIATBHOCTI CTOCOBHO OikeHIiB (Bix 1980
POKY);

- pexoMeHjalii Mpo y3roKeHHs HalllOHATBHUX MPOLETyp, SKI CTOCYIOThCS HaJaHHS
npuTyJsky (Bix 1981 poky);

- Pexomenmamii mpo 3axuct oci0, SKI 3aJ0BOJIBHSIOTH KpuTepisMm JKeHeBChKOI
KOHBEHIIIi 1 odiniitHo He € OixkersiMu (Bin 1984 poky);

- Jy6ninceka xouBeHuis (1990 poky), B sKii yCTAaHOBIIOIOTHCS KpUTEpii
BH3HAUYCHHS, KA JIEpKaBa-4ICH HECE BIAMOBIAAIBHICT 32 PO3IJIS MPOXAHHS TPO
Ha/IaHHS TPUTYJIKY, KOJIH 3assBHUK IT0/IaB 3asiBY PO HAJIAHHS MPHUTYJIKY OJHOMY YU
JEKITBbKOM JieprkaBaM-aiieHaM CIiBTOBapUCTBA.

VY eBponeiCchKUX KOHBEHIIISIX PO BUAAYY 0Ci0 1 colianbHe 3a0e3MeYCHHS TAKOX MICTAThCS
MOJIOXKEHHS, SIKI CTOCYIOThCS ObKeHIIB. I[HImI yroaw, yKiIaJeHl JAep’kaBaMHU-4JI€HAMU
€BporneiichKkoro CIiBTOBApUCTBA, TIEpEPaxoBaHi HIKYE. >

3HayHe MiCIle y €BPONEHCHKINA perioHaIbHINA CUCTeMI 3aXHCTy MpaB JoAuHN € KoHnBeHIIis
PO 3aXKCT MpaB JTIOJUHU 1 OCHOBHUX cB0OOX ( Hajmam — KonBeHmis 3 mpaB moaunu, 1950) ta
BinnmoBimHi [Iporokomm mo Hei. Kpim Toro, 3Ha4HOi yBarm 3aciyroBYIOTh JUPEKTHUBU
€BpOIEHCHKOTO COIO3Y MIOJI0 YMOB HaJaHHS CTaTycy ODKEHI Ta MIHIMAJIBHHX CTaHIIAPTIB
MOBOJKEHHS 3 IIyKadaMu NpuTyiky (2001).

€Bporneiicbka perioHaJibHa CHCTEMa 3aXHCTy TMpaB ODKEHIIB HE Ma€ OKPEeMOro
HOPMATHBHOTO JOKYMEHTY, III0 BH3HA4Ya€ MPaBOBUU CTATyC ODKEHINB Ta IIyKadiB MPUTYIKY.

Tomy nana cuctema eheKTUBHO ()YHKITIOHYE 32 YMOBH OJTHOYACHOTO 3acToCyBaHHs KoHBeHIIIT

2 Tlocobue no 00pa3oBaHUIO B OOIACTH IIPaB YeIOBEKa ¢ ydacTueM Mooaéxu. Msnatenscrso Cosera Epponsr.- C.
339
22 TIpaBa moaun i 6ixenmi / http://www.khpg.org/index.php?id=1143730799

27



OCHOBHi iHCTpYMeHTH i MexaHi3mu 3 npaB noauHn Pagu €sponun

l Komicap 3 npas I €BponeicbKa KoMicia npoTu
NIOANHN Pa.qa eBpOHM [ pacusmy i HeTepnUMocCTi

€Bpon eficbka KOHBeHLjsi

. ) BDOMENC bK P PO nonepemKeHH s
€BpornencsKa colianbHa KoiBs: ; gn aaB PamkoBa KOHBEHUiA 3 KaTyBaHb, HEMOACLKOro
xapris, 1961, 1999 » p 3axucTy Npas MeHLWH, a60 TaKoro, Lo NPUHNKYE

noauHn, 1950 1995 FiAHICTb N OBOMKEHHA 360
nokapaHHs, 1987,1995

Y ( ( ) €BpO Nevi CLK WA KOMITET NP o
N KomiTer .|| €sponeiic, KowmiTeT MiHicTpiB PE nonepeneHHA KaryBaHb,
leHepanb HUA HE3ANEKHIX Fenepanb |l i Cyas + HenoacbKoro aéo
cekpeTtap PE H cekpeTap P€ npaB P, . NPV HWKYIOYOrO MAHICTb
ekcnepriB IoaMHI KoHcynbTauinHmi komirer I OBO/KEHHs1 360
A L U J no KapaHHs
s ' Y N
foknaay KonekTuBHi Loknaan PiweHHsA y foknaay
an cKkapru an cnpaBax an
\ . A I

(1951), Konsenuii OOH npotu Toptyp (1984), €Bporneiickkoi KOHBEHIIIT OO0 MOMEePEIKEHHS
TOPTYp abo0 HENOACHKOro abo TakKoro, IO MPUHWIKYE JIIOACHKY TiTHICTH TMOBODKEHHS a0o
nokapanHs (1987), Konsenrii (1950), a Takox mperieICHTHOI TPAKTUKH €BPOMEHCHKOTO CYY 3
MpaB JIIOIUHHU.

Jlitoya Ha JaHWA MOMEHT CHCTEMa KOHBEHI[IMHMX OpraHiB 3 MpaB JIOAMHHU 3’ sIBUIACS
MOPIBHSHO HEJABHO.

KoHnTponbHa Ta IHCTUTYIIIHHA OCHOBa IIi€l CHCTEMH 3a0€3MEeUyeThCS ISUIBHICTIO
€BpOMECHKOTO CYy 3 TPaB JIIOUHU, PELECHTHA MPAKTHUKA SIKOTO € OJHHUM 3 JDKEPEIT IpaBa B
JepKaBax, SKi BU3HAIU IOPUCIUKINIIO cyny. HezBaxkaroun Ha BincyTHICTh y Kousentii (1950)
HOPMH TIPO TIPABOBHI cTAaTyC O1KEHIIS, ICHYIOUYa MPaKTUKa €BPOINEHCHKOTO CyTy 3 MpaB JIFOUHH
Ja€e OLTBII-MEHII BUYEPIHY BIAMOBIAb 3 MPHUBOAY 3aXHUCTy ODKEHIIIB Ta IIYKadiB MPHUTYIKY,
3000B’sI3aHHS JEPKAB CTOCOBHO HHUX.>

Sk 1 y Bumaaky ¢yskuaionyBanHs cucreMu OOH momo 3axucty mpaB OiKEHLIB,
€BpOIEHChKa MOJIENb 3aII03UUy€ 3 Hel MOHATIMHUEN anapaT, 30KpeMa caMe BU3HAuUCHHs O1KCHIIA.
Kpim Toro, nmpaBoBuii ctaTyc O1KEHIIS Ta TapaHTii MPUIMa0U0i Jep’KaBH TAKOK BU3HAYAIOTHCS 3

BpaxyBaHHAM MoJ0keHb KoHBeHIIi.

2 Cnpaeu “Himin nporn Himeuunnu”, “A6aynais, Ka6anis u bankanni npru Crnosnydenoro KopopiiseTsa”,
“beppexad mpotu Hinepnannis”, “Ixabapi noptu Typewumnn”, “Axmen nporu Typeuumnn”, “Yaxam npotu
Cnomnyuenoro KoponiBerBa”, “B. Ilporm ®panuii”’, “Cwopinr nporu CromyueHoro KoposicrBa” Tta iH.//
YkpaiHcbkuid rnoprain HIPaKTUKH €BponencpKoro cyny 3 pas JIOJUHU
(http://www.eurocourt.org.ua/GetArticlesByCategory.asp?Categoryld=2)
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OnHi€ero 3 0COONMMBOCTEH €BPOIMEHCHKOI CUCTEMH 3aXHCTy MpaB ODKEHINB € MOXJIUBICTH
OUTBII THYYKO pearyBaTh Ha KOHKpeTHi curyaunii. Kpim Toro, BoHa 3abe3meuye €IHICTb
IPaBO3aCTOCOBHOI MPAKTUKH CTOCOBHO MPABOBOIO CTAaTyCy ODKEHIIB Ta IIyKauiB MPUTYIKY Y
BCIX KpaiHax-y4acHHUIISX.

[IpouienypHi rapaHTii y BUMaAKy BUCIAHHS O1KEHIIIB Ta IIyKadiB MPUTYJIKY BU3HAYCHI Y
cT. 1 IIporokomy Ne 7 Konsenmii (1950). OcranHst MICTUTB psiZl cTaTei 3 4iTKO 3a(iKCOBAaHUMU
rapaHTisiMM Ha BHUIAJOK BHcHaHHA. [lepm 3a Bce BapTo Ha3Batu cT. 4 Ilporokomy Ne 4, sikuii
MICTUTh 3a00pOHY Ha KOJCKTHBHE BHCIAHHA 1HO3eMIiB. B Toif ke dac y BHUIAIKY
IHaMBIAyaapHOTO BUCHaHHA CT. 3, min. (f) m. 1 cT. 5 m cT. 8 y cykymHocTi 31 cT. 13 KonBenmii
NPOMOHYIOTh PsiJi TapaHTiii mpoTu JaHoro 3axoay. Cr. 1 [Ipotokony Ne 7 Gyna 1onaHa «3 METOIO
CTBOPEHHSI MIHIMAJIbHHUX TapaHTiil TakuM ocobam (1HO3eMIIM) y BUMAJKY BHCHUIIKU 3 TEPUTOPIi
I[epn(aBH-yqaCHHui»z“. Bapro nonatu, mo MoBa e niiicHO Tpo MiHIMaIbHI TapaHTii.

3rigno IlosicHIOI09Or0 MeMopaHayMy, TEPMiH “BHCIIaHHS Ma€ aBTOHOMHE 3HA4YCHHS 1 HE
3alIe)KUTh BiJ BHU3HAYCHb, MMepen0adyeHuX HAIIOHAIBHUM 3aKOHOMABCTBOM. I[lif BUCIaHHSAM
pO3yMi€ThCs Oyab-SKUI 3aXifJ, SKUH BUMAarae iHO3eMILs MOKWHYTH KpaiHy nepeOyBaHHs, KpiMm
BUITAJIKIB €KCTPAJIUIIIi.

OTxe, CTBOPEHI CHCTEMH 3aXHCTy JAalOTh MOXJIWBICTh 3a0€3MEUYUTH HAJICKHUN PiBEHb
IPaBOBOTO 3aXMCTy ODKEHIIIB Ta IIyKadiB, a KOHTPOJIbHI MEXaHI3MHU JaHOI CUCTEMH CIIPHUSIOTH
HaJI)KHOMY BHUKOHAHHIO JIEp)KaBaMM CBOIX 3000B’S3aHb y Traily3i 3aXHCTy IpaBa 1 OCHOBHHX
cB00OJT 0Ci0, SIKI BUMYIIECHI 3aJUIIUTH KpaiHy MPOKUBAHHS 1 KOPUCTYBATHCS MIXHAPOIHUMHU

IHCTpyMEHTaMHU TYMaHITapHO1 JOTIOMOTH.

AdpukaHcbka cucTeMa 3aXHCTY NPaB JIIOAUHU

[Tounnarouu 3 KiHmst 50-X poKiB 3pOCTaHHS KUTBKOCTI O1KEHITIB, K1 PATYIOTHCS B BIMHH 1
BHYTPIIIHIX KOHMIIKTIB B AdpHulli, mprU3BeIo A0 MPUAHSITTS, 33 3araJIbHOI0 OI[IHKOI, HAHO1IBIII
BCEOXOIUTIOIOUOr0 1 BaKJIMBOI'O PETIOHAJIBHOTO JOTOBOPY, KUK cTOCyeThcsl OikeHImiB. 10
BepecHs 1969 poky Opranizaiiis adpukaHchkoi egHocti npuiiHsana KouseHmito OA€, ska
perymoe cnenudivyHi acnekTu mpoOnemu ObkeHIiB B Adpwuii. [onoBHe 3HaueHHS i€l
KonBeHIiii monsrae B TOMy, IO B HIM MOJAEThCSA OUIBII IIMPOKE BHU3HAYCHHS TEPMIHY
«ObkeHenpy. Sk BBakanu JepxaBud AQpPUKH, «IIUJIKOM OOIPYHTOBaHI NOOOIOBaHHS CTaTH
KEPTBOIO MEPECiIyBaHby € HEJOCTATHIM KPUTEPIEM JUIs TOTO, II00 BpaxyBaTH BCi CUTYyallii, sKi

CTOCYIOThCS O KeHITIB AQpuku.

24 Epponieiickue cTanapThl B 00JIaCTH 1IpaB 4eJIOBEKA: TeopHs U mpakTuka. [loscHiorouunii memopanaym. H (84) 5
(1972). P. 6 // http://www1.umn.edu
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Y npyromy nyHKTi ctarti 1 AdpuKaHChKOT KOHBEHINT MepeadadaeThes, MO TEpPMiH
«O1KEHEIbY 3aCTOCOBYETHCSI TAKOXK JI0 OyJb-sIKO1 0COOH, sIKa 3 OTJISAYy Ha 30BHILIHIO arpecito,
OKYTIAI[il0, IHO3eMHE MaHyBaHHS YM MOJIi, AKi CEpHO3HO MOPYIIMIN IPOMAITHCHKHIH MOPAIOK Ha
YaCTUHI YM Ha BCIM TepHTOpii KpaiHW i1 MOXOKEHHS YU TPOMAISHCTBA, 3MYIICHA 3aTUIINTH
CBO€ 3BUYHE MICIIE IPOKUBAHHS 3 METOIO MOITYKY MPHUTYJIKY B IHIIIOMY MICIIl 32 ME&XaMH KpaiHu
11 HOXOJKEHHS UM TPOMAJITHCTBAY.

Konsennis OA€ nomnoBHioe, a He ayomoe Koneenmiro 1951 poky. OxpiM mHUPOKOTO
BU3HAYCHHS TepMiHY «ODKeHenb», Konseniist OA€ peryioe MUTaHHS TPO MPUTYIIOK (CTATTA
IT). V Hili MICTATBCS TaKOXK BaXKJIMB1 MMOJIOKEHHS TIPO AOOPOBUIBHY pemnartpiaiito (ctartsa V) i
npo 3a0opoHy miapuBHOI MisbHOCTI OikeHIiB (ctarts III). 3a cranom Ha mrotwii 1992 poky

Kougenuis OA€ 6yna patudikopana 42 nepxabamu.>

JlaTHHOaAMepPUKAHCHhKA CUCTEMA 3aXHCTY NMPaB OizKeHIIiB.

JlatuHchka AMepuKa Mae JaBHI Tpaaulii B raiy3i HaJaHHS NPUTYIKy. Jlorosip mpo
MDKHapoZHEe KpUMiHAJIbHE IpaBo, mignucanuii B MonrteBineo B 1889 poui, € mnepumm
periOHAIBHUM JIOTOBOPOM, y SIKOMY PO3TJISIAI0THCS TUTAHHS HalaHHs NpUTYiKy. [Ti3Hime Oyau
nignucani Kapakacbka KOHBEHINiS IPO TepuTopianbHuil nmputynok (y 1954 porri) ta iHm yroau
PO HA/IaHHS MIPUTYIIKY.

VY 80-Ti pokH cranax rpoMagsHChKUX KOH(IIKTIB y LleHTpanbHiii Amepuii NmpusBiB 10
MacoBOTO BHUXOy Maike 1 MIIH. 0ci0, CTBOPUBIIM CEPHO3HI €KOHOMIUHI ¥ COIliabHI MpoodIeMu
JUTSL KpaiH, B sSIK1 HANIPABJSUTACS 11l MACOB1 TTOTOKH HACEJICHHS.

VY 1984 poui 1i «npuiimaroui» kpainu npuitHaan KapraxeHcbKy aeknaparito npo OiKeHIIB,
y SKii yCTQaHOBIIOBAJIMCS TIPAaBOBI OCHOBU TIIOBOJUKCHHS 3 IIEHTPaIbHOAMEPHUKAHCHKUMHU
OLKEHIIMH, BKITIOUAIOUN MPUHIIUI 3200pOHHU TTPUMYCOBOT'O TIOBEPHEHHS, BAXKIIMBICTD 1HTETpaIlii
O1KEHITIB Ta 3yCHJIb III0JI0 BUKOPIHEHHS MPUYHH, 10 TOPOKYIOTH MPoOJieMy O1KEHIIIB.

Busnauenns tepmiHy «OikeHenb» y Jleknapamii aHamoriuHe ToMy, sIK€ MOJAETHCA B
Konsenuii OA€, — mig HUM CITig PO3yMITH TaKOX «OCi0, K1 3aJHIIMIN CBOIO KpaiHy, OCKUIBKH
ixHe XKUTTS, Oe3meka yu cB00O1a BUSABMIIMCS TIiJ] 3arpO30I0 BHACIIOK 3araJilbHOTO HACHIIbCTBA,
1HO3eMHOi arpecii, BHYTPINIHIX KOH(JIIKTIB, MacOBOTO TOPYIICHHS TpaB JIOAWHU Ta I1HIINX
00CTaBHH, 5IKI CEpHO3HUM YHHOM MOPYIIHIU TPOMAICHKUN TOPsok» (TyHKT 3 yactunu I1I).

KapraxeHncbka nexnapaiiiss He Mae 00OB’SI3KOBOTO XapakTepy Aisi aepkaB. OIHaK BOHA
3aCTOCOBYETHCS MMPAKTUYHO IILTUM PSAOM JepxkaB JIaTHHCEKOT AMEPHKH, 1 B IEIKUX BUTAIKaX il

TI0JI0KeHHs OyJIM BKIIOYEHi y BHYTPIIIHE 3aKOHOJaBCTBOC.

%5 [1pasa mopuny i Oixxeni // http://www.khpg.org/index.php?id=1143730799
26 Tam e // http://www.khpg.org/index.php?id=1143730799
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I'nasa 3. [IpaBoBa periiameHnTauisi cyocuaiapuux popm 3axucTy npas OikeHUiB
Ta MIYKa4iB NPUTYJIKY

HeoOxigHO 3BepHYTH yBary, 0 CHCTEMa 3aXHUCTy MpaB OKEHIIIB CKIAJA€THCA 3 JTBOX
OCHOBHHUX KOMITOHEHTIB.

Ilepmmii - ckiamae cucrema 3axucTy, ctBopeHa B pamkax Konpenrii OOH mpo craryc
OixenuiB (Hanani — XXeneBchka konBeHiis (1951)), ne 6eHedinianTaMu BUCTYMAIOTh OCOOH, SIK1
BiZIMOBiMat0Th kputepisim ct. 1(A)2 nanoi Konsenirii.

JApyruii - xapakTepusyeThCcsi CyOCHIIapHUM/TONOMIKHUM 3aXUCTOM, KM BHU3HAYAETHCS
3000B’sI3aHHSIMHU JIep)KaB B paMKaX MDKHApPOJHUX 1HCTPYMEHTIB 3aXHCTy MpaB ODKEHIIB Ta
mrykadiB nputysky. Okpemoro (popMo0 cyOCHIIapHOTO 3aXUCTY € TUMUYACOBUH 3aXHCT, SAKHM
OTPUMYIOTh OiKEHIIi y BUMAAKy MACOBOIO HAMIMBY 10 MpHiiMaiouoi kpainu®’,

CyOcupmiapai ¢opmu 3axucTy ODKEHINIB Ta IIyKadiB MPUTYIKY € OJHIEI 3 (opm
MDKHapPOJIHOTO 3aXHCTY.

barato kpaiH BCTaHOBWJIM aJAMIHICTpAaTHBHI a00 3aKOHOJABYI MEXaHI3MH s
BIIOPSAJIKYBaHHs repeOyBaHHs 0ci0, oQilifHO HE BH3HAHUX ODKCHISIMU, ajie TIOBEPHEHHS SKHX
HeMOxuMBe a0o HeOaxane. JlaHi MeXaHI3MH TNPENCTaBIAIOTH COOOI0 TMO3UTHBHUK 1
MparMaTHYHUM MIX1] Y 3aXUCTI HA MDKHAPOAHOMY PiBHI.

BincyTHiCTh €1MHOI MPAaKTUKU HAJaHHS JOMOMDKHUX/cyOcuaiapHUX (OpM 3aXUCTy NpaB
ODKEHIIIB PUBEJIO JJO BUHUKHEHHS B JIEpXKaBax Pi3HOrO POy CTaTYCiB, SIKi BCTAHOBIIOIOTHCS 32

29 <¢

pI3HUMHU 0OCTaBMHAMHM IUPOKOMY Koy oci0: “B-ctatyc”, “JlomomixkHuit 3axuct”, “DakTuaHmit
craryc”, “T'ymanitapHuii craryc”.?8

AJie HaBiITh 1 TaK MOHATTS “‘I0JIATKOBI 3aCO0M 3aXUCTY” B PI3HUX KpaiHax TIyMadaThCs MO-
pizHomy. Tak, psn nepxaB po3yMilOTh JOMOMDKHY (opMy 3axucCTy sIK 3000B’s3aHHS HE
Bucwiatu ocoly (Asctpis, JlrokcemOypr, Icmanis). B Tol e wac iHIII KpaiHW HaBHaKu
nepen0avaloTh HaJaHHA TpaBa Ha mepeOyBaHHsA 1 NpoKuBaHHS Ha ix tepuropii (IlIBerris,
Cnonyuene Koposniserso, Itanis).?

Jlo3Bin Ha TpuBaje nepeOyBaHHS B TAKUX BUIAJKAX MOXKe OyTH HaJaHWi 3 pi3HUX MiCTaB,
3 SKUX HE BCI BIAMOBINAIOTH MOTpebaM MibKHapomHoro 3axucty. Cam TepMiH “moTpeba y
MDKHApPOJHOMY 3aXHUCTI” HE BU3HAYCHHUN Y MDKHAPOJIHOMY TIPaBi, ajieé MIUPOKO 3aCTOCOBYETHCS

70 0ci0, sKi He MOKYTh OyTH MOBEPHYTI 10 KpaiHH IPOMaJTHCTBA Yepe3 HASBHICTh MPUHILIUIY

HEeBHUCIAHHA. Bijbll HOMITEHUM, BBaXKat0, BIH MOXxe OyTH cPOpMyJIbOBaHUHN SIK ‘‘HALllOHATHHUNA

27T .Hoyn. Y)KeHeBCbKa KOHBEHIIsA 1 cyOcuaiapanii 3axuct / www jur.lu.se

28 Complementary form of protection: their nature and relationship to the international refugee protection regime.
Mewmopannym EC/50/SC/CRP.18 — Marepiaim koHdpepeHIii mo ronoMi>kauM dpopmam 3axucty. Y BKB OOH. - K.-
2004.- p. 301

¥D Bouteillet-Paquet. Subsidiary Protection: Improving or Degrading the Right of Asylum in Europe?.- Brussels
2001.-p.-9
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3aXUCT, PO3IIMPEHHI Yepe3 MPU3My MIKHAPOJHMX 30008’ a3aHp . Sk BKa3zyBamocs BHILE, TakKi
MDKHApPO/IHI 3000B’s13aHHS BUILUTMBAIOTH 31 cT. 33 Konsenmii 1951 poky, cr. 3 Konseniii OOH
npotu TopTyp (1984), ct. 7 Mi>kHapOAHOTO MAKTy PO TPOMAISHCHKI 1 TOMITUYHI MTpaBa.

AHaniz karteropii oci0, sSKi KOPHUCTYIOThCSA IiepeBaraMu BiJl MOXKJIMBOCTI TPHUBAJIOTO
nepeOyBaHHS Ha TEPUTOpIi MpHUIIMaro4uoi JAep)KaBH, BKa3ylOTh, IO TaKWW JTO3BUT HAJAETHCS 3
IIUIOTO psAy NPUYMH. AJie TUIBKHM OKpeMi 3 HHUX IOB’A3aHiI 3 HEOOXIJHICTIO 3aXUCTy Ha
MDKHapOAHOMY piBHI. BoHM MOXYTh OyTH Ki1acH]iKOBaHI HACTYITHUM YHHOM:

1.IlpuunHu moB’s13aHi1 3 CIIBUYTTAM 1 TPAKTUYHUMHU MIPKYBaHHSIMU

2.IlpuunHu, OB’ s13aH1 3 HEOOX1THICTIO 3aXMCTY HA MDKHAPOIHOMY PiBHI

CTOCOBHO MepIIOro: AEp>KaBU MalOTh MPABO JO03BOJIUTH MepedyBaTH Ha CBOIM TepuTOpii
BUKJIIOYHO 13 MOTHBIB CHIBUYTTS, a caMe: BPaxOBYIOUM BIK 0OCOOM, CTaH HOro 310poB’s i
CIMEMHHMX BIJHOCHH. SIKIIIO BUCIAHHS HEMOXJIMBE 3 NPHUYUH HEMOXXIMBOCTI 3a0€3MMeUnuTH
HaJIe)KHE TPAHCHOPTHE CIOIydYeHHs, OTPUMAHHS BiAMOBIZHUMX TPAHCIOPTHUX NOKYMEHTIB’!,
TpuBaje nepedyBaHHs JT03BOJIIETHCS 3 MPAKTUYHUX MIpPKYyBaHb. Ba)KJIMBO MiIKPECTUTH, 1110 TaHA
dbopMa 3axXUCTy € TYMaHITapHOI 3a CBO€I0 CYTHICTIO, BOHA HE 3yMOBJIEHa MIKHAPOIHUMU
3000B’sI3aHHIMHU, 1 FOPUANIHO HE MOXKE KBai(DiKyBaTUCS SIK CyOCHIiapHa.

CTOCOBHO JApyroro BUNAAKy, CyOCHIIapHUN 3aXUCT BH3HAYAETHCS HEOOXITHICTIO
MDKHapOIAHOTO 3aXMCTy, SKMH He mnependaueHuii JKeHeBcbkoro konBeHIiero (1951), ame
3yMOBJICHHI TPUHIMIIOM HEBHUCIaHHA. BiH MOXe MeperunTaTtucs 3 IHIIUMH MDKHAPOIHUM
iHcTpymMeHTamu, TakuMm sk KonBenmiss OOH mpotu TopTyp, a Takok Ha OUTBII 3arajibHHUX
MpPUHIMIIAX, a came: 3a0e3MedYeHHS 3aXUCTy JUIsl OCi0, SIKI CTPaKIalTh BiJ OPraHI30BaHOTO
HaCWUIA. AHaNI3yIOUM MPAKTUKY DPI3HUX JepXkaB, MO>KHA 3pOOMTH BHUCHOBOK IpO 0Ci0, sIKi
MaroTh MPaBO Ha TaKWH MI>KHAPOJHUH 3aXUCT:

e Ocobwu, skl MOBUHHI BXOAUTH B cdepy komneteHIlli Konsenii 1951 poky, [Iporokomy
1o Hei (1967), ane siki He MOXYTh OyTH BH3HaHI ODKECHIIMU BHACIHIOK PI3HUX IHTepHpeTalii
Hopm Konsenrrii

e Ocobm, sIKi MalTh MPABOMIPHI MiJICTaBH BHMAaraTd MIDKHApOJHOTO 3aXHUCTy, ajie¢ HE
BXOJsITh Y chepy kommnerenttii Konsentii 1951 poky.

Pi3ni iHTEepIIpeTalii nep>kaBaMu KpUTEpIiB A1 HAOYTTS cTaTycy ODKEHIsl, BCTAHOBJICHUI
cT. 1(A)2 Konsenuii 1951 poky, yacto mpuBOAATH 10 TOTO, IO OCOOHM, SIKI OTPHMAJIH CTaTyC
ODKEHIIs B OJHIH JeprkaBi, MOXKYTh OTPUMATH BiAMOBY B iHIIINA. OfHAK, HABITh y TUX BUIMAJIKaX,

KOJM CTaryc ODKEHISI HE HAJaeThCsi, 0CO01 HATA€ThCA aIbTEPHATUBHUN CTATyC, YWM

30 J, McAdam. Seeking refugees in human rights? Qualifying for subsidiary protection in the European Union
(www.law.ox.ac.uk)

3! Tak, psa rpomansn Kutaro, ski po3minieni B Tabopi “Ilamuno” (MykauiBcbKkuii p-H, 3akaprnaTchka 061acThb) He
MOXYTb OTPUMATH 3 IPUYMH MOCTIHHOT BiAMOBH NPOi3Hi fokyMeHTH Bix IToconbctBa Kuraiicbkoi HapoxHoi
Pecmy6utiku Bxke OitbIe 4 MicsIIiB
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MiJIKPECITIOEThCS TTOTpeda y 3aXMCTi HA MIKHAPOIHOMY PiBHI®? i, BiAMOBINHO, 3rofa AepiKaBu
BUKOHATHU CBOi MXKHAPOHI 3000B’ I3aHHSL.

Buninaioote Tpu rpynu ocid, CTOCOBHO SIKMX ICHYIOTh PO3XO/DKEHHS B IHTeprperarii ct. 1
(A)2 XKeneBcbkoi KoHBeHIIIT (Hanami - KoHBeHI1is)

Ilepma rpyna cknamaerbes 3 0ci0, Ki MEpecHiayOThCs HeIepKaBHUMH OPraHi3allisiMH 3
MOTHUBIB, BHKIageHMX B KouBenmii 1951 poky. Psn kpaiH Bu3HAIOTH IepeciiTyBaHHS
HEJIepKAaBHUMH OpraHaMH JIOCTaTHHOIO MIACTAaBOIO Ml HamaHHs cTtartycy OikeHus (bembris,
Hanisa, Oiansamis). [HIm BUMararoTh BH3HAYUTH 3B’S30K ITUX HEJCP)KaBHUX OpraHizarii 3
JIep)KaBHUMHU OpraHamu Ui BigmoBigHocTi KpuTepissMm Kowpenmii 1951 poky. YV ®panmii
HepecIlilyBaHHs, sKe 3AIHCHIOETbCS HE BiJ JACpP)KaBHUX OPraHiB Ta IHCTUTYLIH, HE MOXe
Bignosigatu kputepism Konsennii 1951 poky. Ilix TepminoM “nepxaBHi opraHu’ po3yMirOThCS
YpSIAOB1 CTPYKTYpH, aAMIHICTparlii, BICHKOBI YTBOPEHHS, aji¢ HE BKJIIOYAIOTHCS MOJITHYHI
napTii, y9aCHUKHU TPOMAJICBKUX CTpaiKiB, KOH(MIIKTIB, EKCTPEMICTH Ta 3JI0YUHIII. BUKITIOUeHHAM
3 I[LOTO TpaBMJIa € 0OCTaBUHHU, KOJH JeprKaBHI OPraHU JO3BOJISIIOTH CUCTEMaTHYHE MOPYIICHHS
IpaB 1010 HAI[IOHAIBHUX MEHIINH, 320X04YYIOTh Ta CBIIOMO JIONYCKAIOTh MEPECHiyBaHHs, 110
JOCUThH BaYKKO Ha MPAKTUII JOBECTH.

Jlnst Bu3HaueHHs €(QEeKTUBHOCTI JCP)KABHOTO 3aXHCTy B TAaKWX CHUTYaIlisIX, HEOOXITHO
BCTAaHOBUTH, SIKI KOHKPETHI 3axoau Oynu 3A1MCHEH] JUIs 3aXMCTy OCOOM BiJ IepeciiayBaHHS,
HaHeceHHs mKkoau. CucreMa JepKaBHOTO 3axXHCTy € €(QEeKTHBHOIO, SKIIO BOHA 3/aTHA
nomnepeanTH, 3adikCyBaTH, MOKApaTH 3a MepecaiayBaHHs a00 Jii, 0 BUKIMKAIOTH IIIKOTY.

Jpyra rpyna ocib ckiamaerbes 3 O1KEHIIIB, K1 3aUIIINA KpaiHy TPOMaJISTHCTBA Y 3B’ SI3KY
3 MepeciilyBaHHSAMU B paliOHaX TPUBAIUX KOHQIIKTIB, TPOMaISHCHKUX BIMH 1 TepuTOpii
aKTUBHUX OoioBuX nid. B psaal kpaiH Taki 0coOM pO3IIAJAIOTHCS SK “KEPTBU HACHILIA
3arajJpHOTO XapakTepy’, aje Mpu bOMY B PI3HMX KpaiHaxX iM HamaeTbcs pi3HUN cyOcumiapHUN
3axycT. Taka MpaKkTHKa BJIACTHBA HABITh Y BHITQJKaX, KOJU KOHQJIIKT, Bil SKOTO PATYIOTHCS
0c0o0H, pO3NAIOETHCS HA MONITUYHUX, €THIYHUX abo0 pemniriiianx motuBax. Tak, ®panuis i anis
HA/Ial0Th TUMYACOBUHM T'YMaHITapHUN MPUTYJIOK 3 IPABOM MPOKUBAHHS JUIS CIMEH 3 TepUTOpiil y
CTaH1 BIHU.

Y HayKOBUX KOJIaX CXOAATHCA Ha JyMIll, IO Taka yMOBa, K ‘“‘HAaCWJUIA 3arajbHOTO
xapakTepy”’, Moke OyTH TMiJCTaBOIO JUIs HagaHHA cyOcuaiapHOi (OpMHU 3axHCTy, OCKUIBKH
JiepKaBU 3000B’s13aH1 3aXUINATH OCi0 Ii€l KaTeropii y BUMaJIKy MacoBOro HarmBy. KpiM Toro,
11e 0COOJIMBO BIAMOBIA€E 3000B’I3aHHAM JIepKaB, SAKIIO OCOOM MPUOYBAIOTh OJTHOOCOOOBO abo 3

CIM’sIMH, 1 TIpM IIbOMY HE€ BIAMOBIAAIOTH KPHUTEPIAM g HAOyTTs crarycy OikeHis. [lo3urris

32 Complementary form of protection: their nature and relationship to the international refugee protection regime.
Mewmopannym EC/50/SC/CRP.18 — Matepianu koHdepeHuii o jonomi>kaum gopmam 3axucty. YBKB OOH. - K.-
2004.- c. 303
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€BpoNechKOro corw3y 3 I[bOTr0 MUTAHHS MOJIATAE€ B HACTYITHOMY: SIKIO 0c00a IIyKa€e MPUTYIIKY
Ha MiJCTaBl HACHIUIA 3arajbHOTO XapakTepy, 1 MpH I[bOMY HE BiANOBiJa€ KpUTEPisiM OiKEHII,
SIKIIO 1151 0c00a MIHCHO MOXKE TOBECTH OCOOUCTHIH CTpax 3a3HATH CEPHO3HOI a00 HECTIPABETUBOL
IIKO/IM, JaHil 0cobi HajaeThes cybeumiapHa hopMa MiXKHAPOTHOTO 3aXUCTy. >

TpeTio rpyny oci® npeacTaBlIsIOTh KEPTBU TEPECIiTyBaHHS 3a TEHIESPHOI O03HAKOI0. B
OUTBIIOCTI Jep>kaB Taku ocobaM HamaeThecs cyOcuaiapHuii 3axucT. OAHAK 1 B I[bOMY MUTaHHI
no3uuii gepxkaB po3xoaaThes. Tak, B 3akoHOJaBCTBI Ipiannii mepenbaueHo cTaTeBUi KpUTEpin
SK O3HAaKy JUIsl BIAHECEHHS OCOOM J0 COIaJbHOI TPYIH, MEPECHTiyBaHHs K01 TATHE HaJaHHSI
cratycy ObKeHIs. 3 iHmoro 60ky, JlaHis cXWIe€ThCs A0 HAJaHHS JOJATKOBUX (DOPM 3aXHUCTY.
Taka cama mosuuis i y IBeuii, Hinepmangax, CnomydeHoro kopomiBcTBa. CekcyaibHa
Opi€HTallisl Ta TreH/IepHa 03HaKa B JlupektuBax €BpONeiicbKOro col3y BU3HAIOTHCS TOCTATHIMH
JUISL BIIHECEHHsI AaHOi rpymu ocid 10 “oco0auBOi corianbHOl Tpynu” B 3HaueHHA cT. 1(A)2
Kounsenttii 1951 poky.

Ane HamaHHsA CyOCHIIapHOTO 3aXUCTy Yy pI3HMX KpaiHaX BHMara€ HasBHICTb pPi3HHX
00CTaBHH.

B Icmanii cybcuniapHuii 3aXuCT MOKe OyTH TMOIIMPEHO Ha “0cCi0, sIKi BHACTIIOK KOHMIIKTY
3 MOTHBIB TOJITHYHOTO TMEPECIiIyBaHHs, E€THIYHUX, PENTiHHUX O3HaK, OyJau BHMYIIEHI
3aJUIIUTH KpaiHy rpOMaJiHCHKOI MPUHAIEKHOCTI, ajie MPH I[bOMY HE BiJIOBITAIOTh KPUTEPIsIM
Ui HaOyTTst ctarycy Obkenus. B Ilopryramii cyOcumiapHuil 3axucT Moke OyTH HaJaHUiA
oco0aM, 5iKi, HE MOXyTh a00 He 0a)kaloTh MOBEPHYTHUCS O KpaiHU T'POMAISHCTBA 3 MOTHBIB
M0OOIOBaHHS BOEHHUX KOH(JIIKTIB 200 CHCTEMAaTUYHOTO TOPYIIICHHS TIPAB JIFOAMHH.

JlupekTHBU €BPOINEHCHKOTO COI03Y OTpPUMyBadyaMH CYOCHIIapHOTO 3aXHCTy BHU3HAIOTh
0Ci0-3asiBHHUKIB 32 MDKHApOJHUM 3aXHCTOM, SKi 3HaXOIATHCS 1032 KPaiHOIO MOXOJKEHHS, HE
MOXXYTh TIOBEPHYTHCS, OCKUIBKH BOJIOJIIOTH IIJIKOM OOTPYHTOBAaHMMH MOOOIOBAHHSIMHU 3a3HATH
HACTYITHOTO MOBOKEHHS 400 HECTIPaBEUIMBOI KON :

1. Toptyp abo HemoACHKOro abo TaKkoro, M0 MPHUHUKYE JIOJCHKY T1THICTh MOBOKEHHS
abo mokapanHs, abo

2. Oco0IMBO TSDKKOTO TIOPYIICHHSI TIpaB JIIOJAWHH, SIK€ 3000B’SI3y€ JEpKaBy MIsTH
BIJIMOBIJTHO 710 ii MI>KHapOIHHUX 3000B’s13aHb, 200

3. 3arposu Horo/ii >KUTTIO, rapaHTisiM CBOOOAM BHACTIIOK AUCKPUMIHALIT, 110 BUHUKAE 3a
00CTaBHH BOEHHOTO KOH(JIIKTY, CHCTEMAaTHYHOTO MOPYIICHHS MIPaB JIOAUHHU.

Jlessiki HAayKOBIII BBaXKalOTh Take (OPMYJIIOBaHHS HEIOCTATHHO JETalli30BaHUM. Tak,

HaBEJICHI KPUTEPil MOXKYTh 3aMIHIOBATHUCS OJWH OAHUM. 3 1HIIOrO OOKY, CTOCOBHO TEPIIOTO

33 Temporary protection directive / The European Union proposal on subsidiary protection: an analysis and
assessment. — Geneva — 2002.- C. 310
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KpUTEPIl0, BapTO MIAKPECIUTH, IO JCp>KaBH HE IOBHHHI 3Ba)XKaTH Ha HAWBHIILY CTYIHb
XKOPCTOKOCTI, HIX 1e nependayeno Kousentiero (1950). CtocoBHO Apyroro KpHUTepiro, BapTo
3BepHYTH yBary Ha HacTynHy oOcraBuHy. KpuTepiil € 3aHaqTO IIMPOKUM, BUMAara€ HasBHOCTI
MEeBHUX 3000B’si3aHb B Taly3l 3axXUCTy IMpaB JIIOAWHHU, HAMPUKIAL Takl 3000B’s3aHHA 3a
Konsentiero (1950). Ane nanuii Buj 3000B’s13aHh OOMEXKY€E JEpKaBy JIMIIIE BUIAIKAMH SBHOL
NOTpeOH Y Mi>KHAPOAHOMY 3aXHCTi.>*

HupextuBoto €C cyOcuniapHi (nogaTtkoi) (OpMH 3aXHCTy HaTalOTbCsl 0Oco0am, sKi
MOKYTh Y BUMAJIKy MOBEPHEHHS 10 KpaiHU TPOMAJTHCTBA a00 MEPEBaKHOTO MICIS TPOKUBAHHS
3a3HaTH CEPHO3HOI KO, a caMe:

® CTaTH JKEPTBOIO BUKOHAHHS CMEPTHOI'O BHPOKY a0 1HIIOTO aHAJIOTIYHOTO MOKapaHHS,
10 Tiepeadavae HaCUIbLHUIIBKE MT030aBICHHS KHUTTS, 400

® CTaTH )KEPTBOIO MOBOKEHHS, 3a00opoHeHoro cT. 3 Konsenuii 1950 poky, abo

® CTaTW >XKEPTBOIO CEpHO3HOI Ta IHAWBIAYANbHOI 3arpo3M KUTTIO LUBIIBHOI 0coOHM, ii
HEJIOTOPKAHHOCTI B pe3yibTaTi HEAUCKPUMIHAIIMHOTO HACWILISA B YMOBax MDKHApOIHOTO abo
BHYTPIIIHLOTO BiliCbKOBOr0O KOHMIIKTY>>,

Came Taka kiacudikamis € HalOUIbII TPUHHATHOIO, HAHOUIBII YiTKO KOHKPETU3YyE 0cil,
K1 TTOTPEOYIOTh MIXKHAPOHO-TTPABOBOTO 3aXHUCTY.

[Tepmry kareropiro oci® CKJIanalOTh 0COOM, CTOCOBHO SIKMX MOKe OyTH 3aCTOCOBAHO
CMEPTHY Kapy HE3aJeXHO BiJl TOro, SKMM YMHOM BOHa OyJe BukoHyBaTHca. CtaHoM Ha 6
BepecHs: 2006 poky 88 nepkaB i JepKaBHUX yTBOPEHB MOBHICTIO BIAMIHWIM CMEPTHY Kapy, 11
— BIIMIHIJIM CMEPTHY Kapy 3a BHKJIIOYCHHSM HaWO1IbII TSHKKUX Ta BIMCHKOBUX 3J7104MHIB, 30 —
MaloTh 3aKOHOJIABCTBO MPO 3aCTOCYBaHHS CMEpPTHOI Kapu, ane Bxke Oinbmie 10 pokiB He
3actocoByBaiH ii. Takum unHOM 129 nepkaB HE 3aCTOCOBYIOTh CMEPTHY Kapy Ha MpakTHIl. Aje
TUM HE MEHII CTaTUCTHKA CBIAYUTH mpo HactymHe. Y 2005 pori 3a CTaTUCTUKOIO OpraHi3amii
»MbKHapomHa AMHICTIS” y 22 KpaiHax CBITY BUHECEHO 1 BUKOHAHO 2148 cmepTHHX BHUPOKiB. B
2005 poui 94% cmeptHuX BHpOKiB BUKOHaHO y Kutai (1779), Ipani (94), CayniBcbkiit Apasii
(86) Ta CILIA (60). 3 2000 poky 3aCTOCOBYBAJIUCS] HACTYIIHI BUAM CMEPTHOI KapH:

1. BinpyOysanus ronosu (CayniBceka Apasis, Ipak).

2. Enextpuunwuii ctpym (CILIA).

3. Tlomimanus (€runer, Ipan, SAnonis, Mopaanis, [lakucran, Ciaramyp, iH).

3* GS Goodwin-Gill and A Hurwitz. ‘Draft Council Directive on Minimum Standards for the Qualification and
Status of Third Country Nationals and Stateless Persons as Refugees or as Persons Who Otherwise Need
International Protection’/ The European Union proposal on subsidiary protection: an analysis and assessment. —
Geneva — 2002.- C. 308

35 Council Directive 2004/83/EC on minimum standards for the qualification and status of third country nationals or
stateless persons as refugees or as persons who otherwise need international protection and the content of the
protection grantedof 29 April 2004 // Official Journal of the European Union, 30.9.2004, p. 19
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4. Iw’exuis (Kuraii, I'Baremana, ®iminmninu, Taimann, CIIA).
5. Poscrpin (binopycse, Kurait, Comani, TaiiBans, Y30ekuctan, B’ eTHawm, iH).
6. Iloburrs xkaminnam (Adranicran, Ipan)®.

3abopoHa cMepTHOI Kapu mepeadadeHa y MDKHApOIHOMY TpaBi psaoMm yroi. Tak, cepen
HUX BapTO 3a3HAYUTH HACTYMHI: APyruil (akyIbTaTUBHHUNA MPOTOKOJ 10 MiXKHApOJHOTO MAKTY
PO TPOMAaJSHChKA 1 MOJITHYHI MpaBa, MPOTOKOJ 10 AMEPHUKaHCHKOI KOHBEHII Mpo IpaBa
JTIOAVHY PO 3a00pOHY CMEPTHOI Kapu, mpoTokonu 6 ta 13 mo KoHBeHIii mpo mnpaBa JOAHHA
1950 poxky.

SAx Oyno BKazaHO BHWIIE, IPYTy KAaTETOPil0 0CiO CKIaJar0Th 0CO0H, AIKi MOXKYTh 3a3HATH
a00 3a3HAJM NMOBOMKeHHs, 3a00poHeHe cT.3 KonBenuii 1950 poky i siki He MOXKYTb 3 HHX
NpU4YMH OyTH NOBEePHEHI, BUCJIaHi YM BHAAHI BCyleped HOPMaM Mi’KHAPOJHOI0 NpaBa.

,KaTyBaHHsl — 116 HABMHCHE HEJOJIChKE TOBO/DKEHHS, SIKE CIPUUYUHSIE 0C001 0COOIHMBO
TAXKI 1 kopcToki (iswuHi i memxiumi crpaxkmanHs™’. KaryBaHHA y TOpIBHSHHI 3 iHIIUMH
BUJAMH TIOBO/DKEHHS, mo mnependadeHi y cr. 3 Konsenmii 1950 poky, XapakTepus3yeThes
HAMBUILUM 32 PIBHEM KOPCTOKOCTI.

B crarti 1 Peszomromii Ne 3452 T'enepanbnoi Acambaei OOH Bim 9 rpymus 1975 p.
KaTyBaHHS PO3TJISAIAIOTECS 5K ,,0CO0JIMBO >KOPCTOKA 1 HaBMHCHa (opma HETIOJCHKOTO Ta
IPHHIKYIOUOTO TifHICTh MOBOMKEHHS a0 mokapaHHs S, BilbIn yiTke BU3HAYEHHS TepMiHy
MoykHa 3HaiiTi B KOHBEHIIIT MpOTH KaTyBaHb Ta 1HIIMX XOPCTOKUX, HENIOJCHKUX a00 TaKHX, 110
MPUHWKYIOTh TiTHICTh, BUIIB MOBO/DKEHHS 1 MOKapaHHs, paTudikoBaHy YKpaiHOO 26 cidHs
1987 p. A came: ,,TepMiH ,,KaTyBaHHs O3Hauda€e Oyab-SKy Iit0, IKOIO Oy/b-sKiii 0c001 HABMHUCHE
3aMoIi0I0ThCs CHIIbHUH O1b ab0 cTpakgaHHA, (i3MUHEe YM MopajibHe, 00 OTpUMATH Bif Hel
abo BiJ TpeThoi 0COOM BIJOMOCTI YU BU3HAHHS, MOKApaTH ii 3a Aii, sIKi BUNHHUIIA BOHA a00 TpeTs
oco0a YM y BUMHEHHI SKUX BOHA MiJO3PIOETHCSA, a TAKOXK 3aISIKATH YU MPUMYCHUTH 11 a00 TPETIO
oco0y, 4u 3 Oyab-KO1 MPHUYMHHU, IO TPYHTYETHCSA HA AMCKPUMIHAIII OyIb-SIKOTO BHIY, KOJH
Takuii OiTh 200 CTpaKIAHHS 3aMOJIIOIOTHCS JCPKABHUMH TOCAIOBHUMH OCO0aMU YH 1HIIMMH
ocobamu, sIKI BUCTYMNAIOTh AK odimiiiHi, un 3 iX miaOyproBaHHs, 4M 3 iX Bioma, 4M 3a iX
MOBYa3HOi 3roau. B 1ei TepmMiH HE BKJIIOYAIOTHCSA OUTh a00 CTpakJaaHHS, M0 BUHUKIA
BHACIIIJIOK JIMIIE 3aKOHHHUX CaHKI[IH, HEBIIIUIBHI BiJl IUX CAHKIN YM CIPUYUHSIOTHCS HUMH

BHUIAIKOBO™’.

36 Facts and Figures on the Death Penalty // http://web.amnesty.org/pages/deathpenalty-facts-eng

37 The case “Ireland v. the United Kingdom” // http://cmiskp.echr.coe.int////tkp197/portalhbkm.asp?sessionld=
7314138&skin=hudoc-en&action=request&poll=3, p. 162

38 A OOH, Pesomrouii Ne 3452, 9.12.1975 P //
http://daccessdds.un.org/doc/RESOLUTION/GEN/NRO0/789/48/IMG/ NR078948.pdf

39 UN Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment // Collection
of International Instruments and Other Legal Texts Concerning Refugees and Displaced Persons, UNHCR, Geneva
1995, p. 234
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[Tix gac BupimenHs, yn Oyae ocoda miamana MmoBoHKEHHIO, 3a0opoHeHoMy cT. 1 KonBenrrii
OOH npotu katyBanb 1984 poky y BHUIaJIKy NOBEPHEHHS 10 KpaiHU IPOMAJISIHCTBA, Ba)XKJIMBE
MicIle 3aiiMae aHaii3 1HAMBIAYaJIbHOTO PU3UKY CTATH JKEPTBOIO KaTyBaHHS. B ogHOMY i3 cBOiX
pimens Komiter OOH mpoTu kaTyBaHb 3HAYMB, IO CTAHIAPT JOKA3yBaHHS € BUIIUM, HIXK
NpOCTe MiZ03piBaHHA, aje HIKYUM 3a OOIpyHTOBaHy Biporigmictes?’, sxa moBuHHa OyTH
JI0BeJIeHa 3 YPaXyBaHHAM BCiX iCTOTHUX 06CTaBHH KOXKHOI crpaBu®!,

He icHye 4iTkOTO Mepeniky Aii, SKi CKJIQAal0Th 3MICT MOHATTS KaTyBaHHS., aje Y IPaKTUIl
€BPOIEHCHKOTO Cyy MOYKHA 3HAWTH HACTYIHI (POPMU MOBOHKEHHS: YAapH 1O CTYITHSX HIr (Tak
3BaHa (paymaHra abo0 0acTiHAMO), CJCKTPUYHUN IIOK, yJAapHW MO TEHITalisM Ta CMUKAaHHS 3a
Bosoccs. B cmpaBi  Adgin mpotu  Typuii (1997) ¢opmoro kaTyBanb Oylio BH3HAHO
3IBANTYBaHHA.

[IpuHtuioBa pi3HUIT MDK KaTyBaHHSM 3 OJHIE] CTOPOHH 1 HETIOJICHKUM, TaKUM, IO
NPUHWKYE JIOACHKY TIIHICTh TIOBO/)KCHHSI a00 TIOKapaHHs, IIOJIATa€ Yy I1HTEHCHBHOCTI
CTpaXJIaHb.

[Ilono HeM0ACHKOr0 MOBOIKEHHS a00 MokapaHHsi, TO CBPONENHCHKUN CyJ 1O MpaBaM
JIOJTMHU BBAXae, 110 1€ — MOBOKCHHS a00 MOKapaHHs, Ke BUKJIMKAE 3Ha4H1 (HI3UYHI 1 ICUXI4HI
CTpaKJIaHHsI, HAMPUKIIAI: TepeOyBaHHS 0COOM y KaMepi B OYIKyBaHHI BUKOHAaHHS CMEPTHOTO
BUPOKY, TIUJIECHI YIIKO/KEHHS HAaHECEHI MiJ 4ac mnepeOyBaHHS y MOMILEHCHKOMY BIIJALIKY,
NEpPepUBaHHSl CHY, NPUMYIIyBaHHS JO TMPOCIyXOBYBaHHS KpPHKIB JIOJACH, SIKUX KaTYIOTb,
MPUMYIIYBaHHS CTOSTH TPOTATOM TPUBAJIOTO TMepiogy dYac Oe3 1J03BONY TMPHUCICTH, HE
XapuyBaHHS a00 TpHUBa May3H I XapuyBaHHS 0COOH.

IloBox:keHHs a00 mNOKapaHHs, IO NPUHMXKYE TiAHICTH - 1€ TOBOKEHHA abo
NOKAapaHHs, K€ BUKJIMKAE y TIOTEPIIOr0O MOYYTTs CTPaxy, XBUIIOBAHHS 1 HEITOBHOIIIHHOCTI, 1110
3/1aTHI IPHHM3KUTH i 00OPA3UTH HOro abo 31aMaTH Horo (isuyHuil 4u MopanbHuil omip®.

Cnin BimMiTHTH, 10 B cripasi ,,CeamoyHi npotu Ppanmii” (1999) €Bponeiicbkuii ¢y 1o
IpaBaM JIIOIMHHU TTOCTAHOBUB, 1110 €Bpornelichka KOHBEHIIISI PO 3aXKCT MPaB 1 OCHOBHUX CBOOO
JIFOIMHU TIOBUHHA PO3TIISAATUCS SIK ,,)KUBUN IHCTPYMEHT  (IIPO 1€ TAKOX 3a3HAYEHO B PILICHHAX
y cripaBax: ,, Taiipep npotu BenmukoOputanii” (1978); ,,Cropiar npotu Bemukoopuranii” (1989) i
,Jloiziny mpotu Teprii” (1995). Came ToMy, meBHI Aii, sIKI B MUHYJIOMY KBalli(hiKyBaaucs sk

,,HEIIOJICbK] Y1 TaKi, 110 MPHUHUKYIOTh T1IHICTH , @ HE K ,,KaTyBaHHs’, B MAHOYTHHOMY MOXYTb

40 General Comment No. 01: Implementation of article 3 of the Convention in the context of article 22, (21/11/97).
A/53/44, annex IX, CAT // http://www.unhchr.ch, p. 6

4 Gorlick B. The Convention and the Committee Against Torture: a Complementary Protection Regime for
Refugees // International Journal of Refugee Law, Vol. 11(479), 1999, pp. 479-485

42 The case “Aydin v. Turkey” // Informational-analytic database ,,REFWORLD 2005, Issue. 14, UNHCR, Geneva,
2005, p. 82-86

43 The case “Ireland v. the United Kingdom” // http://cmiskp.echr.coe.int///tkp197/portalhbkm.asp?sessionld=
7314138 &skin=hudoc-en&action=request&poll=3, p. 58
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kBamidikyBatucs iHakme. CyJ TPUTPUMYETbCS TaKOi TOYKHA 30Dy, IO BUMOTH ITiJIBUIIYBaTH
CTaHJApTH B Tajy3l 3aXUCTy IpaB 1 (QpyHIAaMEHTAIBHUX CBOOOJ JIIOJMHH BIAMOBIHO BUMArae i
GiIbII0T CYBOPOCTI MPH OLIHII TTOPYILIEHb OCHOBHUX I[IHHOCTEH IeMOKPaTHYHOTO CYCHinbeTBa*,

[lomo aiit, siKi HE HOCATH (PI3UYHUN XapaKTep, HAMPUKIIAJ, IMITaIllsd CTpaTu abo morposa
3aCTOCYBAaHHS HACWJUISI TIO BIJHOILIEHHIO JI0 WIEHIB CiM’i, TO BOHU HE SIBJISIOTHCS KaTyBaHHSIM
(ctipaBa [lanis mpotu ['pernii (1969) Ta, B cpasi ,,KemmnOemnn i Ko3zanc npotu BenukoOpuranii
(1982)” €Bpomneiicbkuii cya Mo MpaBaM JIOJUHU MOCTAHOBUB, IO y BUIMAJKY, KOJH MOTpo3a
3aCTOCYBaHHS KaTyBaHb JOCHTh peajbHa 1 MEPEKOHIWBA ISl TOTO, MO0 BUKIWKATH TCUXIYHI
CTpakJJaHHs, BOHA MOKe PO3IJIsAaTucs OGe3nocepeHbo K KaTyBaHHsa . Tak, B cipasi CelbKyK i
Ackep mpotu Typuii (1998) cnanenHs xuiaux OyAWHKIB 1 BIACHOCTI TYPEUBKUMH OpraHaMH
Gesneku K Mipa GOpOTHOM 3 Tepopu3MOM Oyla BM3HAHA HETIOACHKMM MOBOMKeHHAM'®, B
crpaBi Kypt npotu Typuii (1998) nii, siki BUKIHKaIM 0COOJMBO BaXKK1 TICUXIYHI CTpayKIaHHS 1
616 MaTepi 3HUKII0i 0cOOH, OyIM BH3HAHI TAKOXK HEMIOACHKUMH® .

ITpu posrnsaai crnpasu ,,Tomaci npotu @panuii” (1992), €Bponeiicbkuii cyn mo npaBam
JIOVMHU BCTAHOBHUB TAaKH MPUHIIUIL: ,,SIKIIIO i 9ac 3aTpUMAaHHS 3asBHHK 3J0POBHH, a MiJ 4ac
3BUIBHEHHS CTPa)KJAa€ BiJ TIJIECHUX YIIKOPKEHb, CyJl aBTOMATHMYHO IMPUITyCKa€, IO CTaTTS 3
KonseHnriii Oymia nopymiena”. J[anuii MpUHITUIT HE 3aCTOCOBYETHCS, SIKIIO JIepKaBa MOXKE HaJlaTh
1HIIIE TOSICHEHHS TUIECHUX YIIKOJDKEHb, HAMPUKIAMA, IO BOHU OyJiIM HaHeceHI 0co0oi0 camiit
co0i un oTpumaHni npu cnpoOi Bredi. ToOTO, y BUMAAKy, KOJH 0co0a 3aTPUMYETHCS OpraHaMH
BJIaJM 1 MEBHUK dYac mepedyBa€ I BUKIIOYHUM KOHTPOJIEM JIEp)KaBHUX YCTaHOBI, a IMICIIA
3BIJIbHEHHS BOHA CKap>KUTHCS Ha TIOBOKEHHS, 110 cynepeunth Konseniri 1950 poky, nepxasa
BU3HAETHCA BUHHOIO, KPIM BHIAJKIB, KOJM MOXKE€ HABECTH 3pO3yMiJIi Ta BHUEPIIHI apryMEHTHU
npoTH 1HOro*s,

Tpetio kareropiro ocib, SKMM MOKe OyTH HaJgaHO CyOCHIiapHUI(I0JATKOBHIA) 3aXHUCT,
CKJIAJIal0Th OCOOH, sIKi € a00 MOXYTh CTaTH JKEPTBaMH dYepe3 3arpo3y ix KUTTIO, CBOOO/I,
Oesmeni B pe3yJbTaTi HeAMCKPUMIHAIIHHOIO HACHJISI, IO BHHHMKAE SK pE3yJibTar

BIICHKOBOTO KOH(JIIKTY, IPOMaTHCHbKHX BiiH, CHCTEMAaTHYHOTO 3arajbHOTO MOPYIIECHHS NpaB i

¢BOOOI JIFOTUHH.

4 The case “Selmouni v. France” // Informational-analytic database ,,REFWORLD 2005, Issue. 14, UNHCR,
Geneva, 2005, p. 101

45 The case “Campbell and Cosans v. the United Kingdom™ // http://cmiskp.echr.coe.int////tkp197/portalhbkm.asp?
sessionld=7330642&skin=hudoc-en&action=request&poll=3, p. 25-28

46 The case “Selkuk and Asker v. Turkey” // http://cmiskp.echr.coe.int////tkp197/portalhbkm.asp?
sessionld=7330833& skin=hudoc-en&action=request&poll=3, p. 78

47 The case “Nuri Kurt v. Turkey” // http://cmiskp.echr.coe.int////tkp197/portalhbkm.asp?sessionld=7330972&skin=
hudoc - en&action=request&poll=3, p. 110-115

8 The case “Tomasi v. France” // http:

//emiskp.echr.coe.int////tkp197/portalhbkm.asp?sessionld=7338108 &skin=hudoc -en&action=request&poll=3, p.
112-116, the case “Salman v. Turkey” // http://cmiskp.echr.coe.int////tkp197/portalhbkm
.asp?sessionld=7338346&skin=hudoc-en&action=request&poll=3, p. 93, 97-99
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KepTBu TpoMaasTHCHKUX BOEH B OUIBIIIOCTI IepKaB HE MOXKYTh OTPUMATH CTaTyC ODKEHIIS
srizHo Kousennii OOH mpo craryc OikenuiB 1951 poky, He3Bakaroun Ha Te, IIO JaHa
KaTeropiss oci0 Ckjajae 3HA4YHy YaCTHHY 3arajbHOi KUIBKOCTI mepemimieHux oci6. CBiToBa
CIIJILHOTa BUKOPUCTOBYE HACTYITHI apryMEHTH ISl 3MEHIIICHHS KIJTBKOCTI OCI0, SIKi BTIKAIOTh 3
KpaiHM TPOMAJSHCTBA B 1HII KpaiHU IS OTPUMAHHS MIXHAPOTHOTO 3aXUCTy B pe3yJbTari
TPOMAISTHCHKUX BIMH:

1. LuBinbHE HaceNeHHsS y BHYTPIIIHIX I'POMAJSHCHKHX 3aBOPYIICHHSX € 3a MPHPOJIOI0
TUTBKH JKEPTBAMH HEIUCKPUMIHAIIMHOTO HACWUIA, a HE O00’€KTOM TIepeciiyBaHHsS 3a
KOHBEHIIIHHUMH O3HAKaMH.

2. llepecnimyBaHHs mepeadavae HasBHICTH AJISi OCOOM-1HIMBIA OUTBIIOTO PU3UKY CTATH
KEPTBOIO >KOPCTOKOTO TOBOJKEHHS 3a OyIb-fKy iHIIY OCOOy, IO HAJEXUTh A0 MOJITUYHOI,
pemiTiitHOT UM €THIYHOT TPYTIH.

3. Jlii mpotu ypsiay KpaiHu, a came 3 OOKy HeIepKaBHUX CyO €KTiB, HE MOXYTh
KBaJiQikyBaTucs K nepeciigyBaHHs B KoHTekcTi Konsentii 1951 poky.

4. TlepecnimyBaHHS HE MOXE MAaTH MICIIS TaM, Jie BiICYTHS Jep)KaBHA BJIaJa, siKa 37aTHA
KOHTPOJIIOBATH BCIO TEPUTOPIIO KpaiHU.

5. € MOXJIHBICTh BHYTPIIIHKOI BTEY1 Y BUITAJIKy KOH(ITIKTY.

6. OCkigbKM OUIBIIICTh JKEPTB TPOMAIIHCHKHX 3aBOPYLICHb HAaMaraloThCs OTPUMATH
TUMYAaCOBHUH 3aXUCT Yy KpaiHi MPUTYIJIKY, BOHH HE MOXYTb OyTHW BHM3HaHI OKEHISIMHU 3TiJHO
Konsenmii 1951 poxy™.

Hapmanus pizHOi popMH MI>KHAPOTHOTO 3aXUCTY YaCTO BUKOPHUCTOBYETHCS ISl SMEHIIICHHS
000B’s3KiB MpUHMAaIOYO01 Iep’KaBU CTOCOBHO OCOOM ODKEHIIS, a y BUIMAJKY TUMYACOBOTO 3aXUCTY
— rpymu OixkenuiB. CyOcuaiapHa ¢opma MIDKHAPOJHOTO 3aXMCTy Ma€ BIACTUBI TUIBKHA 1M
CTaHJAPTH MOBOJHKEHHS 3 O1KEHIISIMH 1 ITyKauyaMu MPUTYJIIKY.

Pi3ni kpaiam mo pizHOMY BH3HAYWIM (OPMH OJATKOBOTO 3axXUCTy. Skmo dopmoro
OCHOBHOT'O 3aXMCTy BHCTYIA€ CTaTyc ODLKEHIS, TO (opMaMu AOJATKOBOTO 3aXUCTYy Yy Pi3HUX
KpaiHax €:

1. TIpaBo Ha mpo:XKUBaHHSA y BUKJIOYHUX Bunaakax (bemsris, 1o 2005 poky)
3axucT Bia /BincTpouka BuaBopenns (Himeuunna, [lIBenis, benbris, CILIA)
Cyocuniapumii cratyc (Opanuist, Cosenisi, ABctpis, JIuta, benbris)
Jo3Bis Ha nomycTuMme nepedyBanns (Himeuunna, Yexis, [Tonpima)

B-craryc ([lanis)

A

Jo3Bin na npoxuBanns (I1Isemist, Oirstamis)

4 Mandal R. Protection Mechanisms Outside of the 1951 Convention (“Complementary Protection”) // UNHCR,
Legal and Protection Policy Research Series, Geneva, 2005, p.23
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7. Jlo3Bij Ha nmepeOyBaHHsl 3 rymaHiTapuux npuunH (Himeuuwna, Icnanis, ['peris,
Yropmuna, Itanis, Ipnangis, Icnanis, Hopseris, [Topryrais)

8. AabTepHaTuBHMI cTatyc (JIaTBis)

9. Craryc mizknapoanoro 3axucty (I1IBerris)

10. 'ymaniTapuuii cratyc (BenukoOpuranis)

11. Iuckpeniiinmii cratyc (BenukoOpuranis)

12. Ctarye TuM4acoBoro 3axucty (CILIA).

VYHiBepcalbHI TPHUHIMIN TIpaB JIIOJWHUA TependavyaroTh, MO OCOOH, IOMYIIEHI s
MPOKUBAHHS B MEXKax MPUHMAIOY0i Jep)KaBH, TOBUHHI OyTH 3a0e3MeueH] HAJIG)KHUMHA YMOBaMH,
K1 HE TPUHIDKYIOTH X JIIOJICBKY TiIHICTh. 3 BpaxyBaHHSIM THX HerapasliB, KatacTpod, siki It
oy nepexuy, Ha gymky YBKB OOH, npoctoi BiIMOBH Bijl BUCIaHHS HEIOCTATHBO. !

[IpaBoBuii cratyc oci0, sIKUM HajgaHO cyOcuaiapHi opMH 3aXHCTy B OJHUX KpaiHax He
BIJIPI3HSETHCS BiJ] MPABOBOTO CTaTyCy BU3HAHUX ,,KOHBEHIIIHHUX OIKEHIIIB, a B IHIINUX KpaiHaX
— CyTT€BO 3BYyXeHUH. KpaiHu, siKi 3ampoBaiid €1HE TOBODKCHHS 3 0CO0aMU, SIKUM HaJlaHO
npuTynok, a came: Hinepmanmau, [lsemis, Jlanist, QIHISAHIISA Ta iH. — TAKUM YHHOM MiATPUMAIN
HEOOXITHICTh HaJIaHHS MDKHAPOJHOTO 3aXHCTy HE3aJeKHO BiJ IMiJICTaB WOTO 3aCTOCYBaHHS.
[amry >k kpaiHm HamawTh oco0aM OOMEXEHY KUIBKICTh COIIaIbHO-€KOHOMIYHHMX TIpaB,
HiIKPECITIOI0YN TUMYACOBHM XapakTep 3axHCTy, HEOOXiJHICTh B MalOyTHBOMY 3aJHIIUTH
TEPUTOPiI0 KpaiHU NpUTyiKy. OCHOBHMMHM IpaBaMHM, SKi HaJal0Th OUIBLIICTH KpaiH ocolawm,
SKUM HaJaHo cyoOcumiapHi (GOpMH 3aXHCTy €: TpaBO Ha MpaleBlaIlTyBaHHS a0o0 31HCHEHHS
MiAMPUEMHHUIIBKOT AISTTBHOCTI TP HEOOXITHOCTI BHUKOHATH TIEBHI aJMiHICTpaTHBHI BHUMOTH,
[paBO Ha MPOKUBAHHS Yy COILIaJbHOMY IOMEIIKaHHI, IPaBO Ha OCBITY (IIOYATKOBA 1 cepelHs),
MPaBO HAa OCHOBHI MEAWYHI MOCTYTH, MPaBO KOPUCTYBATHUCS IMOCIyTaMd MEIUYHHX YCTAHOB,
MpaBO Ha BUIbHE TMEpPECyBaHHS TEPUTOPIEI0 KpaiHW MPUTYJIKY, MPABO 3alPOCUTH WICHIB CBOET
POAMHM 13-32 KOPIOHY IMICJIA TMPOXOHKEHHS TEBHOTO 4Yacy IMICis HaJaHHS CyOCHI1apHOTO
3aXUCTy Ta 32 YMOBU MOXJIMBOCTI yTPUMYBATH X, IPaBO HA OTPUMAHHS J03BOJY Ha IMOCTii{HE
MPOXKUBAHHS, 2 TAKOXK TPOMAJSTHCTBA IMICIsl MPOXOKEHHSI TIEBHOTO Yacy, KU BH3HAYAETHCS
KOXKHOIO KpaiHOIO Ha BiacHUU po3cya. Cepen mpaB, sIKi 4acTillle HE HAIalOThCS, HIK HAAAIOThCSA
— MOXJIMBICTh BHiXaTH 3a MEX1 KpaiHU MPUTYJIKY, OTPUMAHHS MACIOPTHOTO JOKYMEHTY. AJe
TUM HE MEHII, 1[I TapaHTYIOTh iM TPaBO HA 3aXUCT MPOTATOM BCHOTO Yacy, MOKH ICHYIOTb
MDKHApOIHI 3000B’13aHHs y Traly3i 3aXHCTy MpaB O1KEHIIIB.

OtpumyBavyaMm cyOcumiapHuX (HopM 3axUCTy HATAEThCSA OQIIIAHUNA MPABOBUU CTATyC 3

BIJIMOBIIHUMH TIpaBaMy 1 OOOB’S3KaMH, a TaKOX JOKYMEHTH, SKI MIATBEPIKYIOTh TaKWU

30 Matepianu KoH(EpEHLIi 3 MUTaHb J0JATKOBHUX/I0MOMixkHKUX (GopM 3axucTy B Ykpaini, Binopyci, Monjosi,
YBKB OOH, Kuis, 24-25 6epe3ns 2004 p.
3! Resolution of Executive Committee of UNHCR Ne22 (A/AC.96/601, § 57 (2)), www.unhcr.ch
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CTaTyc.52 Jlanuit cTtaTyc € OiHCHUM MPOTATOM BCHOTO Yacy, HEOOX1THOTO I TOro, 1mob ocoba
MOBEPHYJIACsA 10 HOPMAJbHOTO XHTTSA, TOOTO Ha Yac, MOKMU iCHYe moTpeda y MiKHApOIHOMY
3axucti. CraTyc, KUl HagaeThcst OeHedilianTaM JOTMOMDKHOTO 3aXUCTy 3a0e3rneuye BU3HAHHS
OCHOBHHX TMpaB 1 CBOOOJI, BHU3HAYCHHWX Yy BIAMOBIAHMX MDKHAPOJAHHX 1 YHIBEPCAIBHHUX
JIOKYMEHTaX.

B ramy3i rpoMansHCBKUH 1 MOJNITHYHUX MpaB JOMOMDXKHI (JOpPMHU 3aXHCTy mependadaroTh
HasIBHICTD SIK MIHIMYM TaKuX MpPaB:

e OyTH 3aXHUIICHUMH MPOTH BUCIAHHS a00 BUTHAHHS (EK3HIIIO)

® HEC BIUyBaTH JIUCKPUMIHAII 32 O3HAKaMH pacH, PEirii, MOJITUYHUX IEPEKOHAHb,
HAIllOHAJIBHOCTI, KpaiHU IPOMaITHCHKOT MPUHAJISKHOCTI, TEHIEPHUX Ta 1H. O3HAK

® Hi B SIKOMY pa3l HE MOBWHHI 3a3HABATH MPOSBU TOPTYP, JKOPCTOKOTO ab0O TaKoOro, IIi0
NPUHUKYE JIOACHKY TiJHICTh TOBO/KEHHS 200 MOKapaHHs

® KOPUCTYBATUCS CBOOOJI0I0 BUOOPY MICIISl IPOYKUBAHHSI Ta MIEPEMIIIICHHS

® MaTH JOCTYII IO MPABOCYAJISI Ta OPTraHiB aJIMiHICTPATHBHOT BIaIH

Kpim Toro, Haganus cyOcumiapHux (GopMu 3axucTy mependadae rapaHTyBaHHS 0coOaMm
HE3HAYHOTO MEPEiKy COIabHO-eKOHOMIUYHUX TpaBa, a caMe:

® IIpaBa Ha JOCTYII O aJIeKBaTHOTO JKUTJa

e [IpaBa Ha JOCTYII J0 CIY>K0 3aifHATOCTI Ta COIiaIbHOT TOTOMOTH

e TIpaBa Ha JOCTYII 10 CUCTEMH OXOPOHH 370POB’sI

¢ IIpaBa Ha MTOYATKOBY Ta CEPEIHIO OCBITY

Jonmomixkui Gopmu 3axucty, sk i B Konsenrii (1951), He 000B’SI3K0BO HOCSTh MOCTIHHUX
xapaktep. Cratyc OiKeHLs MOXke OyTH NMPHUIMHEHUH y 3B’SI3Ky 3 BIICYTHICTIO MOTPEO y 3aXHUCTi
Ha MDKHApOAHOMY piBHI. AHAJOTIYHO NMPHUIMHEHHS CYyOCHIIIapHOTO 3aXHCTY BiOyBa€eThbCs 3a
HasIBHOCTI 00’ €EKTUBHUX 0OCTaBHH, 1110 BUKIIFOYAIOTh TAKUHA BHJI 3aXHCTY.

CrocoBHO Takoi ¢opMH CyOCHIIapHOTO 3aXHCTy SK THMYacOBUH 3aXUCT, BapToO
HaroJIOCUTH, 1110 BiH 3aCTOCOBY€ETHCS Y BUIAIKaX MaCOBOT'0 HAILIMBY JIIOJICH.

[ToHATTS THMYACOBOTO 3aXHUCTYy BUHUKIIO B €BpOIMi B AKOCTI (JOPMHU 3aXHCTYy B CHTYyaIlIsSIX
MacOBOTO HAIUIUBY, BUKJIMKAHOTO PI3HOTO POy 0OCTaBHHAMHU, B T.4. 1 TUMH, IO TlepeadadeHi y
BU3HAUCHI MOHATTS OLKEeHelb. MeTa THMYacOBOTO 3aXHCTy IMOJIATAE B TOMY, 10O HamaTu
Oe3mocepeiHiii 3aXUCT OCHOBHHMM IIpaBaM 1 cBOOOJaM JIIOJUMHHM B KpaiHaX, SKI 3a3HAIOThH
MAacOBOT'0 HAIUJIMBY JIIO/ICH.

XapakTepHOI0 O3HAKOI0 TUMYACOBOTO 3aXMCTy €, MO-TEpIlie, ONEepaTUBHICT, HaJAaHHA

IbOTO CTaTycy, a TMOo-Apyre, HOro KOJEKTHUBHHHA XapakTep Ha BIAMIHY B 3aXHCTy

52 Jlue. n. 59 cnpasu “b nporu ®panuii” (1992) // Esponelickuii ¢y 1o npasam denoBeka: N30paHHbIE PEIICHHUS. -
M. —2001.- c. 705
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rapanroBaHoro Kousenmiero (1951), skuii HOCHUTH IHAMBITyaJIbHHX Xapaktep. Kpim ToroO,
TUMYAaCOBUH 3aXHUCT TICHO TMOB’SI3aHMI 3 TPYHOBOIO OI[HKOI TOTped y 3axucTi Ha
MDKHapOAHOMY piBHI, 0a3yeThcsi Ha OOCTaBMHAX, IO MAIOTh MicCIle Y KpaiHi MOXOKeHHS . B
CBOIO YEPTy JIOJATKOBI 3aCO0M 3aXHMCTI 3aCTOCOBYIOTHCS BIIHOCHO 0C10, MOTPEOH y 3aXHUCTI AKUX
Oynu po3mIsiHYTI Oe3nocepenHbo. He AuBIsSYMCH Ha Te, MO SIK TUMYacoBa, Ta 1 JOMOMIKHA
dopMa 3axucTy 3a0e3NedyloTh aJeKBaTHE IOBODKEHHS 3 OTPUMYyBa4aMU TaKOTO 3aXUCTY,
“nocmynosuti” xXapakTep THUMYacOBOTO 3aXHCTy, a OCOOJHMBO HOro 3acTOCYBaHHS CTOCOBHO
BENMKOI Tpymu 0OcCiO, rapaHTye MiABUINCHHS CTaHIAPTIB IMOBODKEHHS 4epe3 NesAKUH dYac, y
BUITAJIKYy JTOBEJICHHSI HEOOXITHOCTI HOTO MPOJOBKECHHS.

VY 3B’S3Ky 3 LIMMU Ta IHIIMMHU CYTTEBUMH BIIMIHHOCTSIMH IIMX JBOX IOHSATbH, IHCTPYMEHT
TUMYaCOBOTO 3axXHUCTy, SKOMY BIIACTHBHM NeEpexXiTHUA XapakTep, HEOOXiTHO IOBHICTIO
BIJIPI3HATH BiJl JOJATKOBUX (DOPM 3aXHCTY, KU HATAETHCS B OKPEMHX BHUIMAIKaX.

HupektuBa Pamm €Bpomeiicbkoro coro3y “IIpo MiHIMaibHI CTaHAApTH HaJaHHS
TUMYAaCcOBOTO 3aXHCTy Yy BUMAJKYy MAacOBOTIO HAIUIMBY JItOJIeH” BU3HAYAE TUMYACOBUHN 3aXHCT SIK
IpOLEAYPY BHKIIOYHOTO XapakTepy, sika 3a0e3leuye TEepPMIHOBHWA Ta THMYACOBHUH 3aXWHCT,
0COOJIMBO y BHUIIAJKAX, € CUCTEMa 3aXHCTy, 10 QyHKIIoHye B pamkax Konsentii 1951 poky,
Oyne He3maTHOI e(QEeKTHBHO TMpaIloBaTH B I1HTEpecax ocid, M0 MPOCATH MIDKHAPOIHOTO
3axucry.>>

Jlana JlupekTHBa BH3HAUWJIa TUMYACOBHUH 3aXHUCTy HE SK TpPETIO (OopMy MDKHAPOIHOTO
3aXUCTy, MOPSJ 13 CHCTEMOIO 3aXHCTy, BCTaHOBJICHOI JKeHEBChKOIO KoHBeHIli€ro (1951), ta
cyOcuaiapHUM 3aXuCTOM. THMUYacOBHI 3aXUCT € THCTPYMEHTOM, KM MOBHHEH HE JOIMYCTUTHU
Konarcy JKeHeBChKOT CHCTEMH 3aXHCTY y BUMAJAKaX MACOBOTO HATUIMBY Jrozeit. >

B Ginbmiocti BumankiB, Oenedimiantu cyOcunmiapHoi GopMu 3aXHCTy, OTPUMYIOTH TOH
camMuii o0csar mpaB, sAkui mependadeHux JKeHeBchkoro KoHBeHmiero (1951). Ilozwuiis
MDKHapOJHHUX OpraHi3aiiil Mmojsrae B TOMy, IO 0OCsIT mpaB 1 cBOOOJ MOBHHEH 3aJeXaTH Bij
notped ocolu, a He BiJ MiJICTaB, 32 SKUMU BOHA OTPUMasa MKHAPOIHUX 3aXHUCT.

He MeHm BaxJIMBUM € THTAaHHA SKUMH caMe, KpPIM OCHOBHHX, MpaBaMU HAAUISIOTHCS
OenedimianT cyocumiapHoi GopMu MDKHAPOIHOTO 3aXUCTy. KIIFOYOBUM €1eMEHTOM TIPH I[bOMY
€ Te, IO JCepKaBH BIIIAIOTHh MepeBary cyocumaiapHuM (GopMaM 3aXHUCTy 3BaKAIOYHM Ha 1CTOTHE
3MEHIIICHHS 00CsTy 3000B’s13aHb nepen iX OeHediriaHTamu.

IIpaBo Ha NpOKUBAHHA

53 J. McAdam. The European Union proposal on subsidiary protection: an analisys and assesment. UNHCR .-
Geneva —2002.-p. 312

54 J Vedsted-Hansen ‘Complementary or Subsidiary Protection? Offering an Appropriate Status

without Undermining Refugee Protection’ UNHCR, New Issues in Refugee Research, Working Paper

No 52 (February 2002) // www.unhcr.ch
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bixenmi 3a )KeneBcbkoro koHBeHInier0 (1951) 3a3Buuaii OTpUMYIOTh ITPaBO Ha MIPOKUBAHHS
B NpuUiMaloviii JepxaBl MPOTATOM HE MEHIIE IT'STH POKIB 3 aBTOMAaTHYHUM IOHOBIICHHIM
cTpoky. Tepmin mpokuBaHHsS Juid OeHedimiaHTiB cyOcumiapHoi (GopMH 3aXUCTy CKJIajae He
OlTBIIIE OJHOTO POKY, BIH MOXE MOHOBJIIOBATUCS JI0 Yacy, MOKU Ha AYMKY JIepKaBHUX OpPraHiB
HE 3HUKHYTh MiJICTABU U TaKOTO 3aXUCTy. Taka MpakTHKa HETaTUBHO CIIPHAMAETHCS PSIIOM
HAYKOBI[IB, OCKUIbKH OJHOPIYHMI TEpPMIH HE € JOCTaTHIM CTPOKOM [Jisi BiTHOBIICHHS
HOPMAJIbHOTO JKUTTSA 1 IHTerpamii B CYCHUIBCTBO, OCOOJIMBO, KOJHM € TIOCTIHHUH CTpax
MO>KJIMBOTO TIPUITMHEHHS 3aXUCTY 13 POKy B pik. Lle Oy0 mpoaeMOHCTPOBaHO B aBCTPaNIHCHKIN
CHUCTEMI 3aXHCTY IIyKaviB MPUTYJIKY, ¢ ODKEHIN OTpUMAaIH JIUIIE THMYACOBUHN 3aXUCT 1 TOBUHHI
Oy.JIM 3aHOBO JIOBOJMTH HAasBHICTH 0OCTaBMH JUIs Takoro 3axucty.’” ITosuiis CBponeiicbkoi paau
OikeHniB Ta oci6 y BurHanHi (ECRE) momsirae B ToMy, 1o edekTuBHaA IHTErpalis BHMarae
HaJIaHHS TaKOTO CTAaTyCy, SIKHH OW CTBOPIOBAB YMOBH ISl mpugaroyo2o nepeOdyBaHHs B KpaiHi
TPUTYJIIKY .

IIpoi3ni nokymeHTH

bixkeHIi MaloTh MpaBO BUMAraTH BiJ KpaiHU-TIPUTYJIKY HaJaHHS iM MPOI3HUX JOKYMEHTIB
JUIs BHI3My 3akopnoH. Ha BigmiHy Bim 1mporo, OeHedimiaHTH CyOCHIIapHOTO 3aXHCTy MAaloTh
NpaBO Ha OTPUMaHHS IMPOI3HUX TOKYMEHTIB TiIJIBKH Y TOMY BHIAIKy, KOJA BOHH HE MOXYTb
OTPUMATH BIAMOBIAHI JOKYMEHTH y HalllOHAJbHUX OpraHiB. Taka mo3uilis 3yMOBIEHA TUM, IO
Opoi3HI JOKYMEHTH BHMIAIOThCS TUIBKM TOJI, KOJIM BIJINOBiJHA yCTaHOBAa KpaiHM IIyKada
NpUTYJIKY Ouabine He ¢yHKIIoOHye abo (QyHKIIOHye HeedEeKTUBHO. Y BHUIAIKY BHI3TYy
OcHedimianTa cyOCHIIApHOTO 3aXHUCTy 3 KpaiHW MPUTYIKY A0 KpaiHU TPOMAIIHCTBA MOXYTh
BUHUKHYTH TPYAHOILI 3 iX MOBEpPHEHHSAM. binbmie Toro, Akmo Iii ocodbu mepeOyBaroTh 1032
KpaiHOI0 TPUTYJKY, a CUTyalis B KpaiHi TPOMAISHCbKOI NPUHAJIEKHOCTI MOTiPIIy€ETHCS,
MepeMIIeHHsT 32 HAIIOHAJIbHUM IacIOpTOM MOXK€ BUKIIMKATH 3HA4HI TpyaHomi. ToMmy BapTo
HaJaTH iM TIPaBO Ha PiBHI 3 OKEHISIMU OTPUMATH MPOi3HI JOKYMEHTH, 110 BUIAIOTHCS KPaiHOIO
IPUTYIIKY.

IIpaBo Ha npauro

Kpaian mnpurynky 3a0XO4yrOThCS, CTBOPIOIOYHM HOBI poOodi Micis s ODKEHIIB,
MOYMHAIOYM 3 MOMEHTY HaJaHHs Takoro crarycy. OtTpumyBadi CyOCHAIapHOTO CTaTyCy
OTPUMYIOTh TaKi MOXJIMBOCTI TIABKH MICIS MPOXO/KEHHS OJHOTO POKY 3 MOMEHTY HaOyTTs
cTarycy. €IMHOIO MepPeBarolo Ui OTPUMYBadiB CyOCHIIapHOTO 3aXKCTy € IPaBO HA PiBHI YMOBHU

OILIATH Mpalll Ta JOCTYIY A0 CUCTEMH COLIaJIbHOIO CTPAaXyBaHHS y BUMAJAKY CaMO3ailHATOCTI.

33 M. Smith. The health of temporary protection visa holders //Transitions, Ne 9, 2001
(http://www.swsahs.nsw.gov.au)
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IIpaBo Ha iHTerpamniro

OTtpumyBadi cyOCHIiapHOTO 3aXHUCTy MalOTh IMPABO IHTETPYBATHCS B HOBE CYCIIJIBCTBO
KpaiHu NpUTYIKY. SKIo OiKeHII MaloTh MPaBO Ha OCOOJIMBY IporpaMy HiATPUMKH BiTHOCHO iX
noTpe® y Taiy3i OCBITH, MpaleBIalITyYBaHHSI, OXOPOHHM 370POB’S 1 COIAJIBHOTO 3axHUCTY,
OTpUMYBadi CyOCHIIapHOTO 3aXHCTy MalOTh IPAaBO OTPUMYBATH TMOMIOHI MPOrpaMH 3aXHCTY
TUTBKH TICTsI OHOTO POKY 3 MOMEHTY HaOyTTs CTaTycy, IO (paKTUYHO CTBOPIOE IS OCTAHHIX
BiTHOCHO 130JIbOBaHE CepeoBUIIE. binbIe Toro, HeralHU TOCTYN 10 IHTErpaIriiHUuX mporpam
3a0e3mnevye He3aJIe)KHICTh Ta CIIPHUSE y4acTi ODKEHIIIB B yCIX aClEeKTaX €eKOHOMIYHO1, COIliaabHOT,
KYJIBTYPHOI, TPOMAJICKOI Ta MOMITHYHOT chep PO3BUTKY CYCIITbLCTBA KPAiHH MPUTYIKY.>S

[IpaBoBuii craryc OeHedimiaHTiB cyOCHAIapHOTO 3aXHCTy B KpaiHax €BpomeichbKoro
COI03Yy

CyOcupaiapai GopMu 3axHUCTy, SKI IIUPOKO 3aCTOCOBYIOTHCS B KpaiHax €BpoOmeHChKOTo
COI03Yy, TapMOHI3YIOTh KpUTEepii BU3HAYCHHs OeHe]iIliaHTIB CYOCHIIapHOTO 3aXHUCTY
MibkHapogHoro piBHs. B uyepBHi 2003 poky Pama 3 mpaBocynas 1 BHYTpPIIIHIX CHpaB
€Bporneiicbkoro corw3y mnpuiiHsaia [{upekTuBy mpo MiHIMalbHI CTaHAApTH Ui KBastigikamii
rpoMajisiH TpeTix Kpain ' Ta oci6 6e3 rpoMaisHCTBAa AK ODKEHIB Ta 0Ci0, IO BiAYyBaIOThH
notpedy y MiXKHAapOZHOMY 3aXHCTi.>S

VY BIAMOBIAHOCTI 3 MONEPEIHHO MOTOPKEHUM TEKCTOM JIMPEKTHBH, T'POMAJSTHH TPETiX
KpaiH Ta ocoOu 6e3 rpoMajssHCTBA MAalOTh IPaBO Ha CyOCHIiapHUI 3aXHUCT y BUMAJIKY PU3MKY
ICTOTHOT IIKOJW Yy BHITAJKY iX BUCIAHHS 3 TepuTopii €Bpomeiickkoro coro3y IctoTHa mkoma
BHU3HAUYAETHCS K CMEpPTHA Kapa, HailBUIlla Mipa MOKapaHHS, TOPTYPH, KOPCTOKe ado Take, IO
NPUHIKYE JIIOACHKY TiHICTh TOBOKEHHS a00 MOKapaHHs, abo iCTOTHA 3arpo3a iX >KUTTIO abo
0COOMCTOCTI 3 MOTHBIB HAacWUIA 1 CBaBOJI Yy BHUNAAKY BiliHM a00 TPOMAISHCHKOI BiHHH.
CyOcumiapai ¢popMH 3aXHCTY 3 MOTHUBIB CITIBUYTTS 200 TYMaHI3My He BKJIFOYEHI 10 JIUpeKTuBH, 1
3aJIMIIEH] Ha PO3CY/l JepKaB.

binbie Toro, Aeski KpaiHu HAZAIOTh 3aXUCT 0CO0aM, IKi PATYIOTHCS BiJ CTUXIHHOTO JMXa
abo exomoriuaux karactpod (LBewis, Hanis, @innsauais, Crnonydene KopoiiBcTBO), a TaKoX
oco0aM, sKi AW3EPTYBAIHM 3 apMii 1 MOXKYTh BHACHIZOK IIOTO MiIJaBAaTHUCI HEOOIPYHTOBAHO
cyBopomy nokapansio (Uexis, lanis, Himeuunna, Jlutsa, JlaTsis, [Tonbira).

Y Cnoayuyenomy KopomiBeTBi IprHINMI HEBUCIAHHS CTaB OCHOBOIO JUUIsl KOHCTPYIOBaHHS

TaKOT'O 1HCTUTYTY SIK TYMaHITapHHUI CTaTyC, SIKHH MOPs 13 AUCKPELIHHUM CTaTycoM (BiJ] aHIJI. —

56 Comments from the ECRE on the Proposal for a Council Directive on minimum standards for the qualification
and status of third country nationals and stateless persons as refugees or as persons who otherwise need international
protection (Brussels, 12.9.2001, COM(2001)510 final (www.ecre.org/statements/statuscomms.pdf)

37 “Tperti KpaiHK™ B 3HAYCHHI KPAiH, 1[0 HE BXOIATH 0 €BPONEHCHLKOTO COI03Y, 460 KpaiH, 0 IPUEAHYIOTHCS 10
€Bporneiicbkoro coto3y. He ruryraTu 3 kpaiHaMu TPETHOTO CBITY (aBT.)

38 Council Directive 2001/55/EC of 20 July 2001 (www.ecre.org)

44



discretionary leave) 6yno y 2003 poiii cTBOPEHO Ha 3aMiHy MOMEPEAHBOTO 1HCTUTYTY - CTATyCy
Ha BUHSATKOBE MPaBO 3JIMIIUTUCS B KpaiHi (Bix aHTJ. - exceptional leave to remain).

['ymaniTapHuii cTaTyc HaJaeTbcs oco0aM, 4ui 3asgBH NPO HAJaHHA TNPUTYIKY OyIu
BIIXWJICHI Ha IIJCTaBl BIJICYTHOCTI KOHBEHIIIMHHUX O3HAK OIXKEHIIA, ajlé CTOCOBHO SIKHX
HEOOXITHO 3aCTOCYBATH MPUHIMI HeBHUCIaHH. [licTaBaMu HaJaHHS TYMaHITApHOTO CTAaTYCy €
IIIJIKOM OOIPYHTOBAHI MiJCTaBU BBAXKATH MPO HASBHICTh PU3UKY CTATH JKEPTBOIO MOBOKCHHS,
3aboponeHoro cT. 3 Konsenuii 1950 poky, BUKOHaHHS! BUPOKY CMEPTHOI KapH.

I'ymaniTapumii craryc y CnonrydeHomy KopodiBCTBI ja€ mpaBo Ha MpaleBiIamITyBaHHS Ta
MIAMPUEMHUIIBKY TISUTBHICTh, BUKJIMK WICHIB POIWHHM (BO33’€qHAHHSA CIM’1), OCBITY SK
MIOYaTKOBY, TaK 1 BUIILY, IPABO HA OXOPOHY 3/10pOB’s, COLIAIbHY JOIOMOTY, a TAKOX TakKi Mpasa,
K TPaBO Ha OTPUMAaHHS JTOKYMEHTY, IO IOCBiIYy€e 0coOy, SKIIO HagaayTh MNEPEKOHIIMBI
JIOKa3H, M0 OTPUMATH HalllOHAJHHHUU MAcmopT B KpaiHi MOXO/KEHHS € HEMOJIIMBO, TPaBO Ha
OTPHMAaHHS POI3HOTO TOKYMEHTY, CBOOOAY nepeMimeHHs B Mexxax Criomydenoro KoposmiscTsa,
paBO OTPUMATH JO3BUI Ha HEOOMEXKEHE MPOKMBAHHS MICHS 5 POKIB 3 MOMEHTY OTPUMAaHHS
TYMaHITapHOI'O CTaTycCy.

JuckpeniifHuii ctatyc sk ¢opMa CyOCHIIapHOTO 3aXHMCTYy HAJAEThCA 0co0aM, YHi 3asBU
PO HAJaHHS CTaTyCcy ODKEHI OyJM BiAXWUJICHI, 1 AKi HE BIAMOBIIAIOTH KPUTEPISM ISl HaJIaHHS
TYMaHITapHOT'O 3aXHCTY, ajie y BUMAJIKy BUCIAHHS:

1. Oyne mopymeno ct. 8 (,,[IpaBo Ha ocobucte i cimeitne xurtsa”) Konsenii 1950
poKy, abo

2. Oyne mopymeHo cT. 3 (,,3a06opona katyBanHs’) Konsenii 1950 poky, Hanpukaazg y
BUMNAJKY TOBEPHEHHS TSHKKO XBOpOi 0coOM y KpaiHy, e BIJICYTHI HaJexXHi
JIKyBaJlbHI YCTaHOBH, L0 MOXXE€ aBTOMAaTHMYHO CYTTE€BO CKOPOTUTH TPUBAIICThH
KUTTSA, a TAKOX CIPUYMHUTH CEpPHOo3HI (PI3MUHI UM MOPATBHI CTPaKIaHHS,
BIICYTHICTb a00 Kpail HE3aJOBUIBHHH pIBEHb EJIEMEHTAPHUX COIAJIbHO-
E€KOHOMIYHUX YMOB B KpaiHi T'pDOMaJsIHCTBA y BHIIAJKy, KOJM BHCJIAHHS MOXKE
nopyuntu cT. 3 Konsenuii 1950 poky, abo

3. HENOBHOIITHIM IIyKayaM TPUTYJIKY y BUNAIKy, KOJM y KpaiHi 1X MOXOIKCHHS
BIJICYTHI YMOBH IS X TTIOBEPHEHHS.

4. 1iHII cepiio3HI MiCTaBH, SKi MepeadayaroTh HAAAHHS 3aXUCTY.

AHI TyMaHITapHUH, aHi AUCKPEIIMHUI CTaTyCcH Ha HAal0ThCs 0CO0i, SIKIO BOHA:

1. BYMHUIA 3JI0YMH MPOTH MHPY, BIHCHKOBUH 3JI0YMH, 3JIOYHH MPOTH JIFOASHOCTI ab0
IHITUH TSOKKAN (32 SIKUHA TTepei0adeHo mo30aBieHHs BOJII HAa CTPOK Bif 12 MicsIiB y
Cnomnyyenomy KopoumiBCTBi) 3JI0YMH HE3QJIEKHO BiJ TOro, 4YM BOHA [isjia

CaMOCTIHO YU B rpyIi
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2. BuMHWIA Aii, AKi cynepeydats miysim OOH
3. € 3arpo3oro as HalioHaIbHUX iHTepeciB CriomyueHoro KopomiBcTa
4. BuWixana 3a MeXi KpaiHW MOXO/KEHHS BHUKIIIOUHO /ISl YHHUKHEHHS TIOKapaHHsS 3a
3JI0YUH.
Oco0a BBa)kKa€eThCs TAKOIO, IO MPEACTABIISIE 3aTPO3y HAIIOHATLHUM 1HTEpecaMm Ta OesIerri
Crnonyuenoro KopodmiBcTBa, SKIIo:
1. BoHa BYMHMJIA 3JI0YMH CEKCyaJbHOTO XapakTepy 1 3aHeceHa a0 Peectpy
MOTEHIIIHHO HEOE3MEeYHNX CeKCYalbHUX HAIaHUKIB;
2. ii mpucytHicTh Ha Tepuropii Cnomydenoro KopomiBcTBa He BianoBiznae
3araIbHOMY CIIOKOIO Ta Oe3Meli HaceIeHHs
3. moBeniHKa HE BIANOBiAAae iHTepecaM JepXaBH, L0 BUSBISETHCA y HAINMCAHHI,
nmyOsikaIii, THpaXXyBaHHI Ta PO3MOBCIOHKCHHI MarepiaiiB, YW IyOJIYHHX
BHUCTyINax abo TPOMOBIIAX, YW MIATPUMIN [HTEpHET pecypciB, 3aliMaHHS
BIJIMOBIAJIFHOI MOCAaaM y TNEBHIM colianbHii rpymi (BYUTENb, MICIEBHUU Jinep)
HiATPUMYIOUM Taki i71el, sIK 3aKJIUKH Ta MiI0YpIOBaHHS 1O TEPOPUCTHUYHUX AKTIB,
TSOKKUX 37I0YMHIB UM 1HIIOTO HACUIJIbCTBA Ta 1H.
O6uaBi popMu CyOCHIIapHOTO 3aXUCTy HAZAIOTHCA Ha CTPOK, K MPABUIIO, IO TPHOX POKIB
OpraHOM, YIOBHOBRXEHUM pPO3TISAATH SK 3asBH NPO HagaHHS cTaTycy Oikenus. IIpaBoBuit
cTaryc oci0, sIKi OTpUMANI TUCKPELIHHMIA cTaTyc moAiOHMi 10 0ci0 3 T'yMaHITapHUM CTaTyCOM,

ajie BOHM He MOKYTh KOPUCTYBATUCS IPABOM HA BO33’ €THAHHS CiM’T>.

ABcTpist

VY wiii kpaiHi HagaeTbes ABa peKUMH cyOCHAIapHOro 3aXUCTy: 1) 103BLT HA TUMYAcOBE
npokuBaHHs; 2) 3a0opoHa BucianHs (Abschiebungsaufschub) simnmosimno mo 3akony “Ilpo
iHOo3emIiB” (1997)

Oco0wu, mo oTpuMyIOTh cyocuiapHi (1oaaTkoBl) Gpopmu 3axucTy B ABCTpii Ha3HBAIOTHCS
»ae-hakto OixkeHmsiMu”. CTpykTypa cyOcuaiapHuX (I0IaTKOBUX) GOPM 3aXUCTy Ma€ 3MilIaHy
MPUPOTY, OCKUTBKH MPAaBO HA 3aXUCT BiJl BUCJAHHS MOXXYTh OTPUMATH HE TUTBKA OCOOH, SIKi HE
BIJINMOB1/1al0Th ,,KOHBEHIIIHHUM O3HaKam’’ ODKEHIIIB, aJie 1 Ti, IK1 HE MAIOTh HaMipy 3BEpHYTHUCS 3a
HaJIaHHSIM TaKoro CTaTyCy, ajie TUM HEe MEHII He MOXYTbh OyTH BUCIaHi 3 ABCTpii 10 KpaiHu
IPOMAaJTHCTBA Yepe3 MOXIIMBICTh MOPYIICHHA (yHAaMEHTaIbHUX npaB jmonuHu. CyOcuaiapHi

(monaTkoBi) (hOPMH 3aXUCTY MAIOTh HACTYIHY CTPYKTYPY:

59 JlomonHUTeIbHbIE/BCIOMOraTeIbHble  (OPMBI  3allMTEl B rOCyJapcTBax-uleHax Espomeiickoro corsa //
JonomHuTebHBIE/BCIIOMOTaTeNnbHbIe (hOpMBbI 3amuThl. COOPHUK aHATMTUYECKAX MATEPUANIOB M MEXTyHAapOIHO-
mpaBoBbIX oKyMeHTOB. Y BKB OOH. - K.-2004.- c. 146-148.
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1. Jlo3BiJ1 HA THMYacoBe NMPOKUBAHHSI y 3B S3KY 13 OIIHKOIO JIOMyCTUMOCT] BUCJIaHHS.
Jana ¢opma 3axmcTy 3aCTOCOBYETHCS y TOMY BHIIAJIKYy, KOJIM 3asiBa MPO HATAHHS CTaTyCy
ObkeHIst Oyna BiIXHWJIEHA MICHA PO3MNIALY O CYTi, aje 3TiJHO 3 BUMOTaMH 3aKOHOJAaBCTBA
ABcTpii (ct. 57 3akony ,,JIpo iHO3em1iB” (1997) Ta cT. 15 3akony ,,IIpo mputynok’) HEOOXiTHO
nepeBipuTH 4u Oyze NernopTariss 0ocoOu, MPUMYCOBE MOBEPHEHHS a00 BHICJIAHHS MOPYIIYBaTH
dbyHIaMeHTaNbHUN TPUHIMN HeBuUcHaHHS. JlaHa Qopma 3axucTy, SK TPaBHIO, HANAETHCS
CTPOKOM JI0 OJIHOTO POKY 13 MOJKJIMBUM IIOHOBJICHHSM /10 TPbOX POKiB. OOMExeHe MpaBo Ha
NPOKMBAaHHS HAMA€ThCS HE TUIBKHM TICIS PO3MIISILY 3asBU PO HAJAHHS/BU3HAHHS CTaTYCy
OLKEHIl, ajie 1 MICsS 3aTpUMaHHS OCOOM Il Yac CIpoOM TMEpPEeTHYTH ICP)KaBHUN KOPIOH Yy
BUMAJKYy, SKIIO OyJe BCTAaHOBJICHO, IO aBTOMAaTW4YHA 3a00pOHA B JOCTYII HA TEPUTOPIIO
ABCTpii, TOBEpHEHHSI OCOOM 10 KpaiHM, 3BIIKM ocoba mpulyia, BUCIAHHS OCOOM 10 TakKoi
KpaiHM MO’K€ CTaTH HACIIIKOM IOBOJKEHHS, 10 3a0opoHeHo cT.cT. 2 Ta 3 Konenmii 1950
poKy, B T.4. 1 3 OOKy HeACp)KaBHMX OpraHiB. EKoyioriuHi karacTpou HE BH3HAIOTHCS
oOcTaBUHAMU JIJIsl HaJlaHHST OOMEXKEHOT0 TIpaBa Ha MPOKHUBAaHHS. B CBOIO Wepry, cucteMaTHYHE
HAaCUJIBCTBO 3a TEHJAEPHOI0 O3HAKOIO (3IBAJITYBAaHHS) MOXe TIANAAAaTH TMiJ  O3HAKH
MepeciilyBaHHs. Ta OyTH IMJICTaBOIO Il 3aXHCTy, TaK caMO SK 1 HaJ3BHYaifHO TIOTaHi
COITIaTbHO-€KOHOMIUHI YMOBHU TPOXKMBAHHS B PE3yJbTaTi TOJITUKH JEPKABU YU 1HO3EMHHX
30poitHuX (QopMmyBaHb. [HII TiAcTaBH, 30KpeMa, MEPeciilyBaHHs 3a BIIMOBY OpaTH yd4acTb y
BIICHKOBHUX (hOPMYBAHHSM UM A1I0Uil apMii, a TAKOXK HETUCKPUMIHAIlIIIHE HACHIUIA B pE3yJIbTaTi
TPOMAJITHCHKO1 BilfHH, BIMCHKOBOTO KOH(IIIKTY, TaKOX MOXXYTh OYTH MIJACTaBOIO JIJIsi HAJTaHHS
IILOTO BUY 3aXHCTY.

2. BigcTpouka BHC/IAaHHSI HAJa€TbC MAKCUMYM Ha OJHMH piK ocobaM Yy crpaBax, He
MOB’SI3aHUX 13 HAJaHHSAM TMPUTYIKY VY BHIIAAKax, KOJM JACTOpTallis MOXE MOPYIIUTH
(byHIaMEHTaIIbHI TIPaB JIFOUHH B KpaiHi TPOMaJTHCTBA UM MEPEBAKHOTO MPOKUBAHHS.

ABCTpIs 4ITKO PO3PI3HAE CTaTyC OCi0, SKMM HaJaHO J03BLT HA TUMYACOBE MPOKHUBAHHS, a
TaKOXX THX, KOMY BIZICTPOYCHO BHCJIaHHS OOMEKEHE MpaBo Ha MpokuBaHHsA. [lepiri BOJIOMIIOTH
HACTYITHUMH TpaBaMu: OOMEXKEHHUN JOCTYI A0 TMpaleBIaIlTyBaHHs, IPaBO HA IMiAMPUEMHHULIBKY
TSITBHICTD, TOCTYIT 0 COIIabHOTO JKUTIIA, OCBITY B T.4. 1 BHIIY, COILIAJILHUN 3aXHUCT, CBOOOTY
nepecyBaHHs Ta MPaBO OTPUMATH TPOMAJSHCTBO Micist 10 pokiB Oe3mepepBHOTO MPOKUBAHHS B
ABcTpii. Asie TUM He MEHIII iM 3a00pOHEHO KOPUCTYBATUCS PUHIUIIOM BO33’ €JHAHHS CiM 1.

Bincrtpouka BHUCIIaHHS SIK TUMYacCOBHM 3axifi HaJa€ TPaBO KOPUCTYBATHUCS BUKIIOYHO
OCHOBHHMH TPaBaMH, SIK-OT: OOMEXEHHU MOCTYI JO COI[aIbHOTO XHTJA, MOYaTKOBY OCBITY,
MEINYHY JOTOMOTY Y HEBIIKJIaJHUX BUMAJKaX Ta cBOOOJA MepecyBaHHs B Mexkax Kpainu. Bcei

IHIII TpaBa € HEAOCTYMHHMH: OCOOM HE MalTh IpaBa OTPUMATH TMPOi3HI JTOKYMEHTH,
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npodeciiiny OCBITy, HE HaJiJeHI BHOOPYMMH TIpaBaMH, a TaKOXX HE MalOTh IIpaBa Ha
BO33’€JIHAHHSA CiM’i i paBa Ha OTpPUMAaHHs rpoMaaHcTBa’.

Ocobu, 110 oTpuMyBajH cyocuaiapHuii 3axucty B ABCTpii HazuBaucs 10 2005 poky ,,z1e-
dakto OLKeHIIMU’. €auHOI0 CcyOcHuaiapHO (OPMOIO 3aXHCTy OyJi0 OOMEXKEeHEe MpaBO Ha
npoxxkuBaHHs 3 2005 poky popmoro cybcumiapHoro 3axucty B ABCTpii € cyOcuiapHuii cTaTyc.

CyOcuaiapHuii cTaTyc HaJaeThCsl CTPOKOM Ha OJIMH PiK Ha yac Jii 00CTaBHH, SKi 3yMOBHIIN
fioro HamaHHs, BiANMoBiAHO a0 cT. 8§ denepanvHoro 3akony ,IIpo mpurynok” ocobam, AKi y
BUTIQJIKYy TIOBEPHEHHS 3a3HAIOTh PEAJTbHOTO PU3HKY MOPYIICHHS iX MpaB TapaHTOBAHUX CT.CT. 2
ta 3 Konsenmii 1950 poxky, IIporoko:mnis 6 Ta 13 Konsentii 1950 poky. CyOGcuaiapHuii cTaTyc He
HAa€ThCsl 0co0i, KO BoHA BignoBimae monoxeHHsMm cT. 1 (D), 1 (F) Konsenmii 1950 poky,
abo € 3arpo3oto 6e3neni ABCTpii, a00 3acyaKeHa 3a BUNHEHHS TSDKKOTO 310unny. CyOcuaiapHuii
CTaTyC HE HAJAEThCS OCOOI, SKa 3 METOI MPUIUHEHHS TMepeciiayBaHHS Majla MOXJIHMBICTh
3MIHUTH MicCIle TTPO’KMBaHHS B MEXaxX KpaiHU MOXOPKEHHS, a TAKOXK y BUITAJKY TIepeOyBaHHS 10
npubyTTst B ABCTpito y Tpetiii Oe3neuniii kpaini. epxaBa Ykpaina BimmoBimHo a0 cr. 39
®enepanbHoro 3aKkoHy ,,[Ipo mputynok” He € 6e3meuHo0 KpaiHoko, a ToMy TiepeOyBaHHs B Hil
He Oy/J1e TiICTaBOO JJIsl MPUIMTMHEHHS MPOLICTypPH HaJlaHHS CYOCHIIapHOTO CTATYyCy.

CyOcupaiapauii cTatyc jJae mpaBO HAa OTPUMAHHS JIOKYMEHTIB, IO IMOCBIIYYIOTH OCOOY
(inentudikamiina KapTka), IpaBa Ha MPOKUBAHHS Ha BCii Tepuropii ABcTpii. Ane ocodu, 1o
OTPUMAJIM CyOCHIiapHUI CTaTyc HE MOXYTb BHIDKIKATH 32 MEXI TepUTOpii ABCTpii, OCKUIbKU
BHJIaya MacIopTy JJIA BUi3Ay 3a KOPJIOH HE TepeadadeHa, a iieHTrdikaiiifHa KapTKa J1a€ mpaBo
TITBKM Ha TepeOyBaHHSA, a He Ha B’i3a a0 kpaiHu. Kpim Toro mani ocoOu MarOTh MpaBO Ha
IpaleBIallTyBaHHs, aje TUIBKHU Micas 1 poKy 3 MOMEHTY HaJaHHS M CyOCHIiapHOTO CTaTycCy, a
paBO Ha TPUMAaHHS TPOMAJSHCTBA — TUIbKHM Tichs 15 pokiB. Oco0am HamaeTbcst OOMExeHa
KUIBKICTh OCHOBHUX COIIAJIbBHUX TMpaB (MIpaBO Ha HEBIAKIAAECHY MEIUYHY JTOTIOMOTY,
OC3KOIITOBHY IOYaTKOBY 1 CEPEIHIO OCBITY), a TaKOX IPaBO HAa BO33’€JIHAHHS 3 IHIIUMHU
YJIeHAMHM DPOJMHU, AKI MOXYThb NpuUixaTd 10 ABCTpii Ta OTpHUMAaTH Tak camo cyOcuaiapHHMA
cTaryc.

3akonomaBcTBO Beabrii 10 2005 poky He mependadano KomHUX (GopM CyOCHIIapHOTO
3aXHUCTy ODKEHIB Ta IMyKadiB MPUTYJKY. [IpaBoM Ha 3anuieHHs B KpaiHi KOPHUCTYBAJIUCS
BUKJIIOYHO 1HO3EMIIl Ha 3arajbHUX MiJACTaBax. Tak, BOHM MOIJIM KOPUCTYBAaTHCS HACTYHHUMHU
dopmMaMu 3aXUCTy: NMPAaBOM Ha MPOXKHBAHHA 32 BUKIIOYHUMH OOCTaBUHAMH Ta BiJICTPOUYKOIO

BUCJIAHHA.

0 Brandl U. Comparative Legal Study on Subsidiary protection — Austria / Subsidiary Protection of Refugees in the
European Union: Complementing the Geneva Convention? Brussels, Bruylant, 2002, p. 280-307
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1. IlpaBo Ha NpPOXKMBAHHS 32 BUKJIOYHUMH O00CTAaBHHAMM HaJaeThcsi MiHICTpOM
BHYTPIIIHIX CIIPAaB CTPOKOM Ha OJMH PiK (3 IPABOM MPOJOBKEHHS) 0co0am:

a. 4Hi 3asBM IPO HAJAHHS CTAaTyCy OLKEHIS pO3TISAAIMCS JACKUIbKa POKIB 1 SIKIIO IIi
oco0H MaroTh TiCHI 3B’ s13KH 3 bembriero;

0. KpaiHa TpPOMAISHCTBA SKOTO BIJIMOBIISIETHCS TPHUHATH OCOOYy 4YH BIJICYTHE
TPAHCIOPTHE CHOJIYYCHHS JJIs1 BUCTAHHS 1HO3EMIIS;

B. SKi BTIKaIOTh BiJl TPOMAJSHCHKUX KOH(IIIKTIB, 3araJlbHOTO HEIUCKPUMIHAIIHHOTO
HACWJUTS, SIK, HANIpHUKJIaz, OikeHIli 3 Kocoso;

I. sKi MalOTh TSDKKI 3aXBOPIOBAHHS

1. sKi MicTsl MOBEPHEHHS MOXYTh CTaTH >KepTBOIO mopyieHHs cr. 3 Konsenmii 1950
POKY.

2. Bincrpouka BUCJaHHSI Y BUKIIOUYHUX BHUITQJKaX HAMA€ThCd MIHICTPOM BHYTPINIHIX
CIIpaB CTPOK Ha TPHU MICHII (3 MPaBOM MPOJOBKEHHS) 0co0aM, 4Hi 3asBU MPO HATAHHSI
OiKeHIst Oynu BiIXHJIEHI, ajie 0ocoou OakaloTh B MaOYTHHOMY 3JIUIIUTH TEPUTOPIIO
benprii abo y Bumanky, konu [eHepalbHUI YNMOBHOBaXECHHWN 3 MUTaHb ODKCHIIIB
BHHOCHUTH pileHHss Tpo HeBucianHa. Y 2003-2004 pormi maHWii BUA 3aXHCTY
3acTocoByBaBcsi 10 pomiB KocoBa, a Takox miOepiiiiiB, siki He mepeOyBaiu 10
npubyTTs B Benbrito y Tpetiit 6esneuniii kpaimi®!.

BrpoBamkenns cyOcuaiaproro cratycy 3 2005 poky 3a mpomosuuiero MiHicTepcTBa
BHYTpiIHiX cripa®® mepenbayae HajaHHS MpaBa Ha NMepeOyBaHHS B KpaiHi oci6, yni 3asBK Mpo
MPUTYJIOK OyJIM BIIXWJICHI HA MiJcTaBl BiACYTHOCTI o3Hak cT. 1(A)2 Konsenii 1951 poky, ane
BUCJIaHHS SIKUX NOPYIHTH CT. 2 Ta cT. 3 KonBenii 1950 poky y BianoBigHOCTI 110 cT. 48/4 AKTY
PO JOMYCK HA TEPUTOPilO0, NPOKUBAHHSA, 3aMIIEHHs Ta BUCIaHHA iHOo3eMuiB®’. Ocobu, SKuM
HaJaHO CyOCHIIapHHUI CTAaTyC MArOTh MPABO KOPUCTYBATUCS BCIMa MpaBaMH, K 0COOM, BH3HAHI
OLKEHIIMH, KPIM HEOOX1THOCTI IMIOPOKY MPOTATOM S5 POKIB OBOJAWTH HAasSBHICTH OOCTaBHH, 3a
AKUMH cyOcuaiapHuii craryc Oyno HamaHo. KpiM Toro ocobu Ha piBHI 3 ODKCHISMH MAalOTh

paBO KOPUCTYBATHUCS NMPAaBOM Ha BUKJIHK i3-3a KOPAOHY WICHIB POJMHHM 32 Ha JIBOX YMOB:

61 3p’43KM 3 YIeHaMM POJMHM, SKi MAIOTh MPABO IOCTIHHO IPOKMBATH Ha TepuTopii bembrii. ¥ cmpasi ,,Conomon
npotu Hinepmannis” €CIIJI Bu3HaB BimcyTHicTh mopymieHHs cT. 8§ KonBenmii 1950 poky y cmpaBi, Jie 3assBHHK
OCKap>KyBaB HETPaBOMIPHICTh WOTO JIEMOpTallii Ha IMiJACTaBi CTBOPEHHS CiM’i MiJ yac po3msAmy HOTO 3asBU TPO
MIPUTYJIOK KOMIETeHTHUMHU opranamu. Cyn BKaszaB, IO CTBOpPEHHS ciM’i 3iHCHIOBANIOCS Ha BJIACHUH PHU3HK
3asiBHHKA, OCKIJIbKY JKOJJHUX TapaHTiil HOro 3aiuilicHHs B KpaiHi ypsia HinepnanaiB He naBas.

62 Jan Niessen, Yongmi Schibel and Cressida Thompson. Current Immigration Debates in Europe: A Publication of
the European Migration Dialogue. Belgium. 2005.- p. 6./ www.migpolgroup.com/multiattachments/2959/
DocumentName/EMD_ Belgium 2005.pdf

63 Loi du 15 décembre 1980 sur l'accés au territoire, le séjour, I'établissement et 1'¢loignement des étrangers.
Coordination Officieuse (30/01/2007).// www.unhcr.org/cgi-bin/texis/vtx/rsd/rsddocview.pdf?tbl=RSDLEGAL&id
=44c0a5944
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BHUKJIMKATH Ma€ TpaBo 0co0a, mo gocsaria 21 poky i1 sKka MOKe I0BECTH MOXKJIUBICTh (DIHAHCOBO 1
MaTepiaabHO yTPUMYBATH Ha TepUTOpii Benbrii poauyiB, IKUX BOHA BUKIHKAE™?,

®opmu 3axucty B I'penii MatoTh HACTYIHY CTPYKTYpY: CTaTyC OLKEHIIS Ta T'yMaHITapHH
cratyc. 'yMaHiTapHUH cTaTyC HaaeThcss MIHICTPOM BHYTPIIIIHIX CIIPaB y BUIAIKY, KOJU 0c00a
HE BHM3HaHa ODKEHIIeM, ajie 11 TOBEPHEHHS HEMOXJIMBE a0o ocobauBo Hebesneune. [lincraBamu
JUIs HOTO HAaJaHHA € 3arpo3a KHUTTI0 a00 PU3UKY 3a3HATH MOBOHKEHHS 3a00POHEHOT0 CT.CT. 2, 3
Konsenuii 1950 poky y Bumaaxy noBepHeHHs. OcoOH, SKMM HagaHO T'yMaHITapHUH CTaryc
OTPUMYIOTh TPAaBO TMPOXKMBATH Ha TepuTopii ['pemii mpoTAroM OJHOTO POKY 3 MOMJIMBICTIO
TIOHOBJICHHSI CTPOKY Ha Yac HEOOXiTHWH JUIs BWi3My 3 KpaiHu. BoHM He MaroTh mpaBa Ha
BO33’€/IHAHHA 3 IHIIMMHU YJICHaMU pOJXMHHM Ha Ttepuropii ['pemii, ame MaoTh mpaBo Ha
IpaleBIalITyBaHHS.

€nuHuii “ne-dakto cratyc”’, skui icHyBaB y JaHii sk dhopma cyOcumaiapHOTo 3aXHUCTY J0
2002 poky 6yno 3aMiHeHO Ha ,,B-ctaryc”®’.

B-cTarye BinnmoBinHO 10 3aKOHY ,,IIpo iHO3eMuiB” HamaeThcsi MiHICTEPCTBOM Y CIpaBax
ODkeHIIiB, iMmirpanii Ta interpamii Jlanii abo Ha TUMuYacoBiif, a00 Ha MOCTIiTHIM OCHOBI ocolawm,
SK1 HE BIAMOBIAAIOTH KpUTepisM OikeHIs 3riqao Konsenmii 1951 poky, ajne moBEpHEHHS SKUX
3a00pPOHEHO, OCKUIBKH TaKi 0COOM MOXYTh CTaTH >KEPTBOIO TTOBOPKEHHS 3a00pOHEHOTO CT.CT. 2,
3 Kounsenuii 1950 poky B pe3yibTaTi HeNErajJbHOrO 3QJIMIICHHS KpaiHW TpoMaasHCTBa abo
NOJaHHA 3asiBH MPO HAJaHHS CTaTyCy ODLKEHII; 0coOH, siKi HEe OakaloTh CIY>KUTH B 30pOMHUX
cunax abo BTEKIH 3 JIifouoi apmii kpainu rpomaasHcTsa’®,

Taki OideHIlI MalOTh MPAKTHYHO BCI TapaHTOBAHI COIIAJIbHO-CKOHOMIYHI Ta TOJITHYHI
npaBa Ha TOMY K piBHIi, 110 i ODkeHIl. BoHM MalOTh MpaBo Ha MpalEBIAMITYBAHHS, CAMOCTIHHY
HiANPUEMHUIBKY MisUTBHICTh, JKHUTJIO, COLIAJbHUM 3aXHUCT, OXOpPOHY 370poB’s. Takox im
rapaHTy€eTbcs CBOOOIY MepeMillieHHs TepuTopieto JlaHii, oHak 11e IpaBo MOXKe OyTH 0OMEXEHO
y BHMAAKYy Tepeizn 0e3 J03BOy MIrpalifHuX Ciyk0 3 OJHOTO MYHIIMIAIITETy 10 1HIIOTO,
IpaBO Ha OTPUMAHHS MACHOPTHOTO JOKYMEHTY — JaTChbKHM macmopt iHozeMmI. Kpim mporo, im
rapaHTyIOThCsl MPaBO obupaTtu Ta OyTH OOpaHMMM Ha MYHIIMOAIBHUX BHOOpax MICHs TPbOX
POKiIB O€3MepepBHOTO MPOKUBAHHS, & TAKOXK MTPABO OTPUMATH TPOMAISTHCTBO MICIISI IIIECTH POKIB
TIPO’KUBAHHS.

@paHuia 3anpoBaauia aBi cyocuaiapHi GopMH 3axXUCTy OLKEHLIB: CyOCHIIapHUIN 3aXUCT

Ta KOHCTUTYLIHUN pUTyJoK. BinnoinHicTs ocobu kputepism ct. 1(A)2 Konsenuii 1951 poky

¢ Human Rights in Belgium. Annual Report (Events in 2005). Human Rights Without Frontiers, Int. Brussels. -
2006. —p.10-11

5 ECRE Country Report 2002: Denmark // www.ecre.org/files/denmark 69-84.pdf. p. 73

% Kim U.K. The Abolition Of The Danish De Facto Concept // International Journal of Refugee Law.- 2003.-
15(254).- p. 264.
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posrsigaerbest OdicoM 3 MUTaHB 3aXUCTy ODKEHINIB Ta amaTpuiiB, a CyOcHIiapHUN 3aXHUCT —
MiHicTepcTBOM BHYTPILIHIX CIpaB.

Cy6cuniapauii 3axuct (10 1 ciuns 2004 poky - TepuTopianbHuil nputyaok®’) HamaeThes
MiHicTepcTBOM BHYTPIIIHIX CTIPaB CTPOKOM Ha OAMH PiK (3 MpaBOM MPOJIOBKEHHS) ocobaM, dui
3as1BM TIPO HAJaHHS CTaTyCy ODKEHIS Oyiu BIAXWIIEHI, aje sKi y BHUITAJIKy MMOBEPHEHHS MOXKYTb
CTaTH >KEPTBOIO TMOBOKEHHs, 3a00poHeHoro cT. 2, 3 Konsenmii 1950 poky. IIpaBoBuii cratyc
TaKuX 0ci0 MOXKHA MOPIBHATHU 3 MPABOBUM CTAaTyCOM 1HO3EMIIIB, ajie 3 JCSIKUMH OOMEKEHHSIMHU.
Tak, 30kpema, IM HaJlaHO NPABO Ha MpAlEBIALITYBAaHHS, aje Ha HUX HE PO3MOBCIOJKYETHCS
npaBuja CHCTEMH MiHIMaJIbHOTO A0x0ay. OcoOu MarOTh MPaBO HA MIANPHEMHHIIBKY TisUIbHICTD,
BUIBHI mpodecii, JOCTYI A0 CHUCTEMH OCBITH, OXOPOHY 3I0pOB’S TIJIbKM Yy HEBIIKIAJIHUX
BUIIQ/IKaX, CBOOOAY IMepeMilleHHs B Mexax @PpaHiii, mpaBo OTpUMAaTH TPOMAJSHCTBO, aje
0oOMEXeH1 B TIpaBi OTPUMATH COIliajbHE XHUTJIO, OTPUMATH TPOIZHUN JOKYMEHT, Y HHX HEMa
IIPaBOo TOJOCY.

Konctutyuiiinuii nputynok sk ¢opma cyOcuaiapHOTO 3aXHUCTy HANAETbCs Y TIPaBIIIHHAM
@paHniii y crpaBax 3aXUCTy MpaB ODXKEHIIIB Ta 0ci0 63 TPOMaJIHCTBA CTPOKOM Ha JIECATh POKIB

ocobaM, fIKi ,,00pIThCs 3a cBoGo Ty "

. Ocobwu, IKUM HaJTaHO KOHCTUTYIIIWHUN TIPUTYJIOK, MAIOTh
TakKi )k cami mpasa, 1o i ocodu, sAKi oTpuMainu cratyc OikeHus 3rimno Konsenmii 1951 poky.

VY Bunajaky mojadi 3asBU HpO HalaHHS crarycy npuTyiky y Himeuumni, ®enepanbhe
YIpaBIiHHA y CIpaBax BU3HAHHS 1HO3EMIIB ODKCHISAMHU MTPUKHMAaE PillIeHHs 3TiHO yHi(ikoBaHOT
MIPOIIEYPH IO PO3TIIALY 1 3asBH MPO HAJAHHS CTATyCy OLKEHII 1 IHAUBIIyaTbHUX TIEPETIOH IS
nernopraiii 3 rymaHitapHux mijactaB. CyOcumiapHUi 3aXHCT 3a 3aKOHOAABCTBOM HimeudwnHH
HasaeTbes GopMmi 03BONy HAa TUMYacoBe mepeOyBaHHA (§3 cr. 25 3akoHy Hpo 1HO3EMINB), Ta
TUMYacoBe BiAcTpoueHHs BuciaaHHs (§1 ct. 60 3akoHy Mpo iHO3EMIIIB).

Jl03Bis1 Ha TUM4YacoBe NMepe0yBaAHHA HA/IA€THCS y BUIMAJKY, KOJIHU 1HO3EMISI HEMOXKIIUBO
IIPUMYCOBO BHCJIATH 3 KpaiHHU 4Yepe3 MOTEHIINHUI PU3UK Il HhOTO CTaTH >KEPTBOIO BUKOHAHHS
CMEpPTHOT'O BHPOKY, HE3aKOHHOTO 1030aBJIEHHS BOJI, 1HIIIH 3arpo3i HOTro 3110poB’10 ab0 KHUTTIO
3a miacraBamu, ski nependayeni y Konsenuii 1950 poky. Jlo3Bin BuIaeThCcsi Ha mepion Aii
BUIIEBKAa3aHUX 0OCTaBUH, ajie MOXe OyTH MPUIIMHEHUH y IBOX BUIAJKaX: KOJU 0c00a MOMKIMBO
a0o0 JOIIITLHO TIEPECENUTH 11 10 1HIIO1 KpaiHu abo y BUIAIKY, KOJU BOHA CKOiJIa TSHKKUH 37T0YMH
Ha Tepurtopii Himeuunnu.

Bunaua no3Boly Ha TUM4YacoBe MepeOyBaHHSI MoXKe OyTH 3/iHCHEHAa TaKOX y TOMY

BUITAJIKY, KOJIM CTOCOBHO 0COOM 00MpaeThes Taka opmMa cyOCHIIapHOTO 3aXUCTY SIK THMYACOBe

7 ECRE country report - 2004. France. ECRE.-2005.-p. 113.//www.ecre.org/resources/publications/478
68  Byab-sika 0coba, 1110 MEPECIIIyEThCS Ha MiCTaBi Horo 60poTEOM 3a CBOOOTY, Ma€ MPABO Ha MPUTYJIOK B MEXKax
tepuropii Pecryoniku” // Koncruryuis ®paniysekoi pecryoiiku 1946 poxy, 1958 poky.

51



BiICTPOYeHHsI BHUCJAHHA. BiICTpoueHHs BHCIAHHS HAJA€TbCA Yy BUIAIKY, KOJIM HE Mae
MPAaBOBUX IMIJICTAB /ISl BUCIIAHHS 1HO3EMIIsl a00 TPyMH iHO3EMIIB y KpaiHW, A€ iMyTh aKTHUBHI
0olOBI i 4M TpOMAaJITHCHKA BiifHa, ajie HEMA€E 1 MiACTaB JJis HAJaHHS J03BOJTY Ha TUMYAcOBE
nepeOyBaHHs. B Takomy BuIajgKy BUIIMX OpraH BN MOXE BUAATH Haka3 MpPO BIACTPOUEHHS
BUCJIAHHSI CTPOKOM J10 6 MicsiB. BicTpoueHHs BUCIaHHS HE HaJa€ MPaBO HA MPOKMBAHHA Ha
teputopii HimeudynHa, a mpaBo Ha NpaleBlalITyBaHHA BUHMKAE€ HE paHime 1 poky micis
BIJICTPOYCHHS BUCJIAHHA, SIK€ € OUIbIIE THUMYACOBUM 3000B’S3aHHSIM 1HO3EMIlS CaMOCTIIHO
BUiXaTH 3a Mexi HiMedunHu mpoTAroM BKa3aHOTO CTPOKY. Y BHMAJAKY BCTAHOBJICHHS, IO
00CTaBMHHU, Ha TIACTaBl SKUX CTOCOBHO OCOOM OyJI0 MPUHHATO pINIEHHS IMPO THMYACOBE
BIJICTPOYCHHS BHCIAHHS, HE 3HUKHYTH MPOTATroM 18 MicAliB, Takiii 0co0i HAAA€ThCS JO3BLT Ha
TUMYacoBe TepeOyBaHHS.

Ocobu, sIKMM HaJaHO JO3BUT Ha THUMYacoBe IepeOyBaHHSI, HE MaloTh IMpaBa Ha
BO33’€IHaHHS CiM’1, BifBimyBatu (piHaHCOBaHI ypsiaoM HimewuunHM Kypcu HIMEIbKOi MOBH, a
TaKOXX iM HE JIO3BOJISIETbCA OTPUMATU TpoMaisHCTBO HimeyunmHHM, HE MaioTh BHOOp4Yi mpasa,
paBo Ha cBOOOAY HepeMillleHHs] 0OMEXEHO TEPUTOPIEI0 aJMIHICTPATUBHOTO paiioHy.. Tum He
MEHII JJaHI 0COOM MaroTh MPaBO HAa OOMEXEHE MpalleBIalITyBaHHs, COIllajJbHEe KUTIIO, OCBITY,
00MEXKEeHHH COlIaIbHAN 3aXHUCT Y BUIAIKaX HEBIAKIATHOI JOTTOMOTH.

TakuM 9MHOM, PEKUMH CyOCHIIapHOTO 3aXUCTY B KpaiHax €BpONENHCHKOT0 COI03y Mal0Th
MOJKJIUBICTh TMPAKTUYHO TIMOBHICTIO OXOMUTH OOCTaBHHHM, SKi MPSMO ab0 OMOCepeaKOBAHO
MOKYTh TNPHUBECTH 10 MOPYIICHHS AEpPKAaBOI MIKHAPOJHUX 3000B’s3aHb. Taka MpakTUKa €
MO3UTUBHOIO 3 TOYKH 30py HEOOXITHOCTI 3aXUCTy MpaB Ta CBOOOJ INIyKadiB MPHUTYJIKY Bia

00CTaBHH, SIKI MOXYTb 3aTPOXKYBATH X KUTTIO, III0 YTBEPKYE MPUHIIUITN BEPXOBEHCTBA MIPABA.
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Po3zain II. Cucrema 3axucty npas Oi’keHIIiB

I'naBa 1. [IoHATTS Ta CTPYKTYpPa CUCTEMHM 3aXUCTY NMPaB Oi’keHIiB B Y KpaiHi

1. Cucrema 3axucty npas OikeHUIB B YKpaiHi.
3B’s13aHICTh JEp)KaBU MPABOM 3000B’s3y€ i1 HAJICKHUM UYWHOM 3a0€3MEYUTH 3aXUCT
OCHOBHHX TpaB 1 cB0OOA. 3MIMCHEHHS YNMPaBIIHCHKUX TMPOIEAYP Y MyCl BEPXOBEHCTBA IpaBa,
JOIEpXKaHHS TpaB 1 CBOOOJ JIOJWHHM, CTBOPIOE MeXaHi3M ix rapadtyBaHHsi. CraH
rapaHTOBAaHOCTI OCHOBHHUX TpaB i CBOOOJ O3HA4a€ iX peasibHICTh i TOTOBHICTh OpPraHiB BIAIH
e(eKTUBHO pearyBaTH Ha (akTH iX MOPYyIICHHS.

3aXxWCT OCHOBHUX IIpaB 3yMOBJICHI AaKTHBHOIO COIIAJbHOIO AKTHBHICTIO 1HIWBINA, sKa
3aJIC)KUTH BiJl IEBHUX YMOB. 30KpeMa, BaXJIMBUM (aKTOPOM € 0013HAHICTh 1HAMBIA 31 3MICTOM
cy0’eKTUBHUX TpaB 1 cBO0O, 3acobaMu iX 3a0e31edeHHs Ta TOTOBHICTIO 3/IIMCHIOBATH 1X 3aXMHCT,
TOOTO MEBHHUM PiBEHb MPABOCBIAOMOCTI 1 MPaBOBOi KyJIbTypH. [Ipn Takux ymMoBaxX Ba)JIUBUM €
(GyHKIIIOHYBaHHS TIPABO3aXUCHUX I1HCTUTYTIB (aJBOKATypH, TMPABO3aXUCHUX OpTaHi3allii,
npodCIijioK TOIIO), SKI HaIalTh KBaji(iKOBaHy IPaBOBY JOMOMOTY. 3rigHo 31 cT. 3
Koncrurynii mpaBa i cB0OOAM MIOAMHM BHU3HAYAIOTh 3MICT 1 CHPSIMOBAHICTH JEpKaBH, SKa
BIJIMIOBI/Ia€ 32 CBOIO AiSUTbHICTh TEpe] JIOAMHO Ta 3a0€3MeYeHHs] OCHOBHUX IMpaB i cBO0OOJ € ii
TOJOBHUM 000B’si3k0oM. HanexHa nisulbHICTH OpraHiB myONiYyHOI BJagu TAaKOX IOJIATAE Yy
3a0e3nedYeHHl TpaBa Ha JOCTyIHE, CHpaBEAJIUBE 1 HEYNEpeHKEHE TMPaBOCYIsl, a TaKOX
e(heKTUBHY TTPAaBOOXOPOHHY MISUTBHICTb.

MexaHi3M 3axHCTy JIOJUHOIO CBOiX MpPaB PO3KPHUBAIOTH SK CHUCTEMY BJaIu JAEpiKaBH,
(YHKILI€IO SIKOi € 3aXUCT MpaB JIOAWHU; MPOIEIypH TaKOro 3aXUCTY, a TAaKOK KOHCTHUTYIIHHE
MpaBo JIIOJAWHU Ha 3aXHUCT, SIKE Peajli3yeThCs 3 JOMOMOTOI0 JIEPXKABU 1 3a IIE€I0 MPOIEAYPOIO
(H.Iyknina)®®. Ha gymxy M. XaBpoHIOKa rapaHTisMH peajizalii KOHCTUTYLiHHHX TIpaB i
cBOOOJT € YMOBHU Ta 3acO0M, MPUHLMUIIK Ta HOPMH, sKi 3a0e3Me4yloTh 311iCHEHHs, OXOpPOHY 1
3aXHUCT IHUX MPaB, € TOPYKO BUKOHAHHS JIEP>KABOIO Ta IHIIUMU Cy0’€KTaMH MPABOBITHOCHUH THUX
000B’s13KiB, AKi MOKJIAIAI0TECA HAa HUX 3 METOI0 peanisanii Takux mpas’’. CTpyKTypy MeXaHi3My
peaizaiii OCHOBHHUX TIPaB CKJIAIAI0Th 3arajibHOCOIIANIbHI, 17I€0JIOT14H], MTOJITHYHI, EKOHOMIYHI,
colianbHi, OpraHi3amiiiHi Ta Bi1acHe mpaBoBi rapanTii. Cepes npaBoBHUX rapaHTtiii M. XaBpOoHIOK

BUJIJIAE MaTepialbHi, IpolecyalbHi, OpraHizamiiyi’ .

% Konctutywiitne mpaso Ykpainu / 3a pex. B.®. Iloropinka. — K., 2000. — C. 206.
70 Pa6inosuu I1.M., Xapontok M.1. IIpasa moaunu i rpomanuna. — K.: Atika, 2004. — C. 247.
"1 Tam camo. — C. 249 — 250.
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A. Komoniit Ta A. OniHUK PO3TIIANAIOTh TapaHTii OCHOBHHMX IMpaB 1 CBOOOJ Y KOHTEKCTI

72, a came: KOHCTUTYLIHHMX HOPM, CaMi OCHOBHi

KOHCTUTYLIHHOTO MeXaHi3My X 3a0e3meueHHs
npaBa i cBOOOIM, OOOB’SI3KH, FOPUIMYHY MisUTbHICTH, 3aKOHHICTH 1 MPaBOCBIIOMICTh, CTafil
peamizaiii KOHKPETHOTO OCHOBHOTO IIpaBa. YMOBaMHu 3a0€3MeUeHHs HAJICKHUX TrapaHTIii
OCHOBHHX IIPaB aBTOPH PO3TIIAAI0Th: HassBHICTh OCHOBHOTO 3aKOHY, SIKOTO HE MOXKHA 3MIHUTH
JIOBUILHO; TIOX1THUM XapakTep AepKaBHOI BIAAM BiJ BOJII HAPOJY; KOHCTUTYIIIHE 3aKpiIICHHS
OCHOBHUX TpaB 1 cBOOOA Ta 3aco0iB 1 coco0iB ixX 3MiCHEHHS; HAsIBHICTh HE3AJICKHOI CYAOBOT
BJIa/I11; pealbHa MOKJIUBICTh 3aXMCTy OCHOBHUX HpPaB i cBO6O]] y MPaBO3aXHCHUX YCTAHOBAX .

VY 3axigHid TpaBOBId JOKTPUHI TPHHHATO BBAXKATH, IO 3MICTOM KOHCTUTYIIIHHOTO
3aXMCTy OCHOBHUX TIpaB 1 CBOOOJ € 3aXHCT OCOOM BiJ HEOOIPYHTOBAHOIO JIEPKABHOTO
BTpydanns’*. besnocepeHbo fepkaBa He MOXKE BTPYUATHCS Y MPOLEC 3aXUCTY MPaB NPUBATHOL
0CcO0OH, OCKUTbKHM I1¢ € c(eporo TPUBATHONMPABOBUX BIIHOCHH, a HE IyOJIIYHO-TIPABOBUX.
KoHcTuTyIiiHi HOpMH SK HOPMH BHIIOTO TOPSIKY 3a0€3MeUyIOThCsl  OMOCEPEIKOBAHO.
Hacamnepen KoncTurymist cipsMoBYe 3aKOHOIABLS HAJIC)KHUM YHHOM PETyIIOBATH 31HCHEHHS
OCHOBHHX TIpaB 1 CBOOOJ. Y CBOIO Uepry ILi¢ HISKMM YMHOM HE 3BUIBHSE CyH BiJ] 000B’SI3KY
3aIMOBHIOBATH MPOTAJMHU y 3aKOHOAABCTBI MPH TIIyMaueHH1 aKTiB y cepi MpUBaTHOTO MpaBa.

HenoBHOTa 3aKOHOJABUOTO PETYJIOBAaHHS OCHOBHUX TIIpaB i CBOOOJ MOXE CIPHYUHHTH
TPYAHOILI y peati3alii I1X Mpas i, HaBITh, HEMOXKJIMBOCTI iX peamizamuii. OcoOIMBO BaXKIUBUM €
3aKOHOJIaBY€ PETyJIOBAaHHS COLIANbHUX IpaB, 0€3 4oro ypsja i aaMmiHicTpauis He OyayTh MaTH
MO>KJIMBOCTI TIOJI0 3a0€3MEeUEHHs COIIAIbBHOTO CTPaxXyBaHHS, 3IIMCHEHHS COIIaIbHOTO 3aXHUCTY,
neHciiHoro 3abe3nedeHHs Tomo. Ll mpobimemMa mTOCWIIOETBCA W THM, 0 3a0e3meyeHHs
COLIIIBHUX TIPaB 3aJICKUTh BiJl aCUTHYBAHb 3 JEPKaBHOTO OIOIKETY.

[Tpobnemu 3aKOHOIaBYOTO PETYIIOBaHHS (HEMOBHOTA, HASIBHICTh MPOTAJIMH, KOJII31i TOIIO)
Belle 0 3JIOBKMBAaHHS BHKOHABYOi Biaau y cdepi mpaB JIOJUHH, BUOIPKOBOTO HOTO
3aCTOCYBaHHS, CTBOPEHHS HEBHUIIpaBIaHUX TNpedepeHiiii y 3a0e3nedyeHHi OCHOBHHX IIpaB
OKpeMHuM KosaMm oci0. Taka cuTyalisi TakoX CTBOPIOE MOJIMBOCTI JUIsl 3JIOBXKHMBAaHHS 3 OOKY
CyIIiB, SIKI YIMOBHOBA)XCHHI TIYMAauUTH HOPMH IIpaBa 1 3allOBHIOBATH y HHOMY IPOTaUHH,

yCyBaTH HEAOJIKH, OB’ s3aH1 13 KOJII31IMH.

2. Oo0Ome:xkeHHs1 MpaB OixKeHIIB.

72 Komogiit A.M., Omiitauk A.JO. Ipasa mroausu i rpomaasauHa B Ykpaini. — K., 2004. — C. 217

— 245,
73 Tam camo. — C. 223.

7% Skurraiin K. OcroBsre mpasa u cBoOoasl. — M., 2004. — C. 59; N'ocynapctBennoe npaso ['epmanuu: Ilep. ¢ Hem. B 2-X T. —
M., 1994. - T. 2.
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BianoBigHO 10 mpUHITUITY 3B’S3aHOCTI JCpKaBH MPABOM CYTHICTh OOMEKEHb OCHOBHUX
npaB MOJArae y 3a0e3MeueHH] JIETITUMHOIO BTPYYaHHsS JEpXaBH y TNPUBATHY aBTOHOMIIO
1HAMBIIA 3 METOIO 3a0e3nedeHHs 3aranbHoro 6mara. Came KpuTepii 0OMEXEeHHsS OCHOBHUX IPaB
CBIIUaTh TPO Te, MO CydacHa KOHIIEMIlII OCHOBHHUX IpaB 1 CBOOOJ HE MOXE TIIYMAadyUTHUCS
BY3bKHMH paMKaMHu Jribepaiizmy.

[Tpuniun 3B’sA3aHOCTI MPaBOM BH3HAUa€ Te€, 1[0 OCHOBHI IpaBa MOXYTb OyTH OOMEkeH1
OOIpYHTOBAaHO, BMKIIOYHO Ha MpPaBOBHUX 3acafax i3 JoAep)KaHHSAM mponopiiiiHocti. Taki
00MEKeHHS TIOBUHHI TIEPECTilyBaTH JETITUMHY METy. PO3rstHEMO 111 KpUTepii.

1. Ipunmun 3akoHHOCTi. JlomyckaeThcsi OOMEXKEHHS OCHOBHHUX IIpaB BUKJIIOYHO Ha
OCHOBI 3aKOHY, OCKIJIbKM TaKe IMOBHOBA)XXCHHS HApOJl JAEJerye BUKIIOYHO IapJIaMEHTOBI SIK
BUIIIOMY TPEJICTaBHUIILKOMY OpraHoBi Biaau. [IpHifHITTS 3aKOHY camMe MapiaMEHTOM T'apaHTye
BIJIKDUTY JUCKYCIIO CTOCOBHO IIPaBOBOTO XapakKTEPy MOMIIMBHX OOMEKEHb, SKI MOXYTh
HaKJIaJIaTUCS Ha 1HIMB1/Ia NIPH 3[IIHCHEHHI CYy0’ €EKTUBHOTO MpaBa.

VY BUNAAKYy PETyIIOBaHHS COIIaJbHUX MpaB MApIaMEHT HAJa€ JOCUTh IIMPOKY CBOOOTY
po3cyay ypsny Ta anMmiHictpamii y cdepi 31iHCHEHHS NOJIITUKH COLIaIbHO-TIPABOBOTO 3aXHUCTY.
[Tpu oMy y 3aKOHI1 MOBHHHI OyTH BH3HAUYEHI 3aCO0M Ta IHCTPYMEHTH MOYJIMBOTO OOMEKEHHS
OCHOBHHX TIpaB, TOOTO Taki 3acoOM BMKOHABYa BJIaJla HE BIpaBl BU3HAYATH Ha CBii po3cyd. €
TaKOX HEMPaBOMIPHUM JCNIETYBaHHS 3aKOHOJABIEM IMOBHOBAXXEHb YPSAOBI CTOCOBHO
OoOMEXeHHSI OCHOBHHUX IMpaB y HeBHM3HaueHii ¢opmi. [lpuitHaTuii Ha Takili KpUXKili OCHOBI
perlaMeHTapHUI aKT BUKOHABYOI BJIau Oy/ie BOJIOJITH CYyTTEBUMH BaJlaMH JIETITUMHOCTI.

Pa3oMm 3 TMM Ha mpakTHUIll Taki MOBHOBAXXCHHS MAapJIaMEHT B OKPEMHUX BHIAJKaX JEJErye
MICIIEBUM TPEICTAaBHUILKUM OpraHamM. MicleBi paau sIK MICIEBI KoJeriajdbHI OpraHd BIIpaBi
HAKJIaJaTh OKpeMi OOMEKEHHs, SKIO Ie MpsMO BUIUIMBaEe i3 KOHCTHTYIIT Ta 3aKOHIB, SKi
BU3HAYAIOTh IXHIN cTAaTyC 1 MOBHOBa)kKeHHs. OTHAK TaKi i MICIIEBUX OpTraHiB BJIAJIN MiIJISATAIOTh
IIPAaBOBOMY KOHTPOJIIO aMIHICTPaTUBHUMU cynaMu. [IpMHINMIIOBO BaXXJIMBUM Yy LIUX BUMAIKaX,
1100 11ii BUKOHABYOI BJIa/IM Ta OPraHiB MIiCIIEBOTO caMOBpsiyBaHHA OazyBanucs Ha KoHncruryuii
1 3aKOHaxX YKpaiHH.

2. JleritumHicTb. [IpaBOBOIO OCHOBOIO OOMEXKEHHS TpaB JIIOAWHHU € 3arajbHe BU3HAHHSI
HOTo CcycrniabHOT HEOOXITHOCTI, ICHYBaHHS HACTIHIMBOI MOTpeOH BU3HAYEHHS MEX 31HCHEHHS
Cy0’€KTHBHOTO IpaBa 3 ypaxyBaHHSAM iHTepeciB iHIIUX 0ci0. ['apaHTi€ro 3araibHOTO BU3HAHHSA
HEOOXIZTHOCTI OOMEKEHHsI € BUIbHE OOrOBOPEHHSI HACIIJKIB, 110 BUIUIMBAIOTH 13 OOMEXKEHHs
Ccy0’€KTHMBHOTO MpaBa. BaxJIMBUM € BHU3HAUEHHS TAKOTO OOMEXKEHHS, K€ O HE IMocsArajso Ha
CYTHICTh OCHOBHOTO TIpaBa 1 HE CTBOPIOBAJIO HAJAMIPHUX OOMEXEHb y MOTo 3MiiiCHeHHI. [HakiIe
oOMexeHHs Oyae HeleriTMMHUM. Bu3HaueHHs Mex, (GopM 1 3aco0iB 0OMekeHb OCHOBHUX TpaB

MOKJIMBE y paMKax MapJIaMEHTChKOI IPOLELYPH IPUMHATTSA 3aKOHY. SIKIO MapiaaMeHT Jaeierye
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Taki TIOBHOB&)XCHHS YpsAy, Taka Jejerailis MoBHHHA OyTH SICHOIO, YITKOIO 1 OJHO3HAYHOIO.
lapaHTi€l0 KOHCTHTYIIIMHOCTI OOMEXEHb OCHOBHOTO IIpaBa € CYIOBUH KOHTPOJb Haj
KOHCTUTYLIHHICTIO 3aKOHY, 110 1X 3aIIPOBA/IXKYE.

3. 3micT KpuTepiiB 00MekeHb OCHOBHUX NpaB UYITKO HE BU3HA4YeHHW KOHCTHTYIEIO
Vkpaiau. KoHctuTyiiiiHa periiaMeHrarisi oOMeXeHb OCHOBHHUX IpaB € Au(EPEeHIIHOBAHOIO 1
3aJICKUTh BIJ OCOOJMBOCTEH 3IHCHEHHS KOHKPETHOrO CyO’€KTHBHOTO ITyOJIYHOTO IIpaBa.
Hanpuknan, npaBo BiaacHocTi (cT. 41) oOMexeHe HOro comianbHO0 (QYHKIIIE, 30008’ A3aIbHIM
xapaktepoMm (ct. 13), mpaBamu, cBoOOAaMH Ta TINHICTIO IHIIUX TPOMAJSH, I1HTEPECAMH
CYCHUIBCTBA, OXOPOHOIO €KOJIOTIi 1 MPUPOTHUX SKOCTEH 3eMii. ToMy y Teopii OCHOBHUX MpaB i
cBO0O/I, 3apyODXKHIM MpakTHUIll Ta TiSUIBHOCTI €BPONEWCHKOTO CyAy 3 MpaB JIIOJUHU BUPOOJICHI
Taki KpUTEpii 0OMEXEeHHsI OCHOBHUX IpaB 1 CBOOOI.

A. Cycninbna Hneobxiowicms OOMEXKEHHS OCHOBHUX MpaB 0a3zyeThCs Ha TOMY, IO TakKe
0OMEXEeHHSI HEOOXiJHe NIl CYCHIJIbCTBA, OCKUIBKH ICHY€E MOTpeda 3aXUCTy OUIBII BaXKJIMBUX
CYCHUIbHUX I[IHHOCTEH, HIXK MIpKyBaHHS OCOOMCTHX iHTepeciB ocobu. B omHOMy i3 cBOiX
pimens Koncrutyuiitnuii cyn ®PH, 3a3HauuB, 1110 METOIO PO3TJIISIy KOHCTUTYIIHUX CKapr € He
JIUIIIE 3aXUCT 1HAWBIAYaTbHUX IHTEPECIB, a 3a0e3MeueHHs OallaHCy MPUBATHOTO Ta MyOIIYHOTO
iHTepecy. 3TiIHO YCTaJeHOI MPaKTHKKA CBPONMEUCHKOTO Cyay 3 MpaB JIIOJAWHH OOMEXKEHHS
OCHOBHHX IIpaB MOBHHHO KOPECHOHIYBaTHCS 13 iHTepecaMu IEMOKPAaTHYHOIO CYCIHIJIBCTBA,
TOOTO Take OOMEXKEHHS NOBMHHO OyTHM 3a0e3NedyeHo JIeTITUMHHMHU NapiaMEeHTChbKUMHU
npouenypamu. CyTHICTh CyCHUTBHOT HEOOXITHOCTI MOJSTAaE B TOMY, IO IHTEPECH CYCILILCTBA
MaroTh OUTBIIIY Bary, HiK IIAPOKE 3MIMCHEHHS Cy0 €KTHBHOTO MyOJIIYHOTO MpaBa, TOMY BOHO 1
notTpedye 0OTPyHTOBAHOTO OOMEKECHHS.

b. Hayionaneha 6esnexka. B ymoBax peanbHOI 3arpo3d HOPMAaJbHOTO (PYHKIIIOHYBaHHS
IHCTUTYyTaM TyOJiYyHOT BJaJAM Ta CYCHIIBCTBA ICHYE MOXIIMBICTh y BUKIIOYHHMX BHITaJIKaX
OoOMEKeHHS 3/IIHCHEHHS OCHOBHHX IpaB. Take OOMEXEHHs TIPYHTYETbCS Ha HaJI3BHUYAHOMY
XapakTepoBl 3arpo3 COIJIbHUM, MOJITUYHUM, EKOHOMIYHHMM, iHpOpMaLiiHUM 3acajgam
CYCIIIbCTBA, IO Hece B coOl MOTEHLiHYy 3arpo3y iX CTajJoro po3BUTKY. BoHO MoOxe
3MIMCHIOBATHUCS 3 MIPKYBaHHS BiJIBEPHEHHS 3arpo3 BiJl HAWBAKIUBIIMINUX KUTTEBUX OJar JItoIeu
(KHUTTA 1 300pOB’s, 3a0€3MeUeHHS MiHIMAIbHUX JKUTTEBHUX OJIar Ui iICHYBaHHS TOIIO).

B. I'pomadcvkuii nopsaook i 6esneka. 3MIACHEHHSI OCHOBHUX IPaB MOXKe OyTH oOMexeHe 3
METOIO 3am00iraHHsl MacoBUX OE3MOPSAKIB Ta 3aBOpYLICHb. [IpuunHOI0 Takux 0OMEXEHb MOXeE
CIIy’)KATH TIPUIIMHEHHS MAaCOBHX 3aBOPYIICHb, SKIIO BOHH 3arpoXKyIOTh IpaBaM i 3J0pPOB’I0
JOJIeH, Halle)KHOMY (YHKIIIOHYBaHHIO MyONiuHUX CayKO Tomo. B Ykpaini Taki oOMeKeHHS
3aCTOCOBYBAJMCA CyJaMH IIOJO MICI 1 4Yacy MpOBEICHHS MITHHTIB Ta 3i0paHb 3 METOIO

3a0e3MeueHHs] yMOPSIKOBAaHOTO (DYHKI[IOHYBaHHS YCTaHOB Ta 3aKJajaiB, (YHKLIIOHYBaHHS
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JEp)KaBHUX 1 MYHIIUNAIBHUX CiIy)0 Tomo. JlaHwii Kputepiii OOMEXKEHHS HE MOXKe
3aCTOCOBYBAaTUCS TaKUM YHWHOM, IIOO CTBOPIOBAaTH ICTOTHI TIEPENOHH Yy 3A1MCHEHHI
Cy0’€KTHBHOTO ITyOIIYHOTO TIpaBa.

I'. Ilpasa i c60600u inwux arodetl. 1lel KpuTepii KOPECTIOHIYETHCS 13 MOJTOKEHHAM CT. 23
Koncturytii. HeoO6XxigHOIO yMOBOIO BIIRHOTO PO3BHUTKY I1HAMBIZA y CYCHUIBCTBI € IpaBOBa
BU3HAUEHICTh. HempaBOMIpHOIO € 3JI0BXKMBaHHSA TMpaBoM (IIMKaHa), TOOTO 3MAiMCHEHHS
Cy0’€KTHBHOTO MyOJIYHOrO MpaBa Ha INKOAY IpaBaM Ta iHTepecaMm iHIIUX oci0. JleprkaBa
MOKJIMKaHa 3a0e3MeYnTH HE3aJIe)KHUH 1 HeyNepeHKeHNH CyAOBUH pO3TJ TaKUX OOCTaBHH 3
MeTor0 3a0e3mnedeHHs crnpaBemauBocTi. [IpaBa 1 ¢cBOOOAM IHIIWX JIOAEH MOXYTH CIY>KUTH
3aralbHUM KpPUTEPIEM Ui BU3HAUEHHS KOHKPETHHUX OOMEXKEHb 3akoHojaBleM. llomineichki
CTPYKTYpH Ha Li{ TMiAcTaBi MOXYTh OOMEXYyBaTH OCHOBHI IpaBa IUISIXOM BUYHMHEHHA
KOHKJIFOJICHTHUX i (3aKOHHOT BUMOTH TPHIIMHUTH BYWHECHHS [if, SKUMH BUYWHSIOTHCS
MEpenKoM TpaBaM 1 CBOOOJAaM IHIIMX JOJEH, a0o 3aTpuUMaHHS OCOOM Yy HEBIAKIATHHUX
BUIA/IKAaX MPU BUNHEHHI PABOMOPYIIEHHS TOILO).

. Mopanvhicmb nacenenHs € CKIaIHUM KPUTEPieEM OOMEKEHHsSI OCHOBHHUX IIPaB. 3a CBOEIO
JIOTIKOKO THTAHHS MOpali € MPEIMETOM CYAOBOI OIlIHKH, SIKa 3aBXKIW HOCUTHh CYIECpPEUWIHMBHMA
xapaktep. HaBiTh €Bpomneichkuii cya 3 paB JIOJWHH y CBOIX PIMIEHHSAX YaCTO MOCHIIAETHCS HA
T€, 110 HALlIOHAJIbHI OPraHU TaKi MUTAHHSA MOXYTh IHTEPIPETYBaTH OUIBII KOMIIETEHTHO. ToMy
BU3HAYCHHS €MHUX KPHUTEPiiB MOPAIbHOCTI € CKJIAQIHUM 3aBAaHHAM. MopaibHICTh
TIAYMA4HUTHCS B 3aJICKHOCTI BiJl 0OCTaBUH KOHKPETHOI cripaBu. [IuTaHHS MOPAIBbHOCTI € 3aBXKIN
TICHO TIOB’S3aHI 13 PETIMHUMHU MHUTAHHAMH, KYJIbTYpOIO, TPAIWIIsIMH Ta 3BUYAsAMH, SKI €
3BHYAHUMHU JUISI KOHKPETHOI CIIUIBHOTH. MOPAIBHICTh MOXE CTOCYBATUCS 1 KOPHOPATUBHOI
€THKH, YCTAICHOI IOBOI MPAKTUKU UM TPYAOBUX BIJHOCHH TOIIIO.

E. Heynepeooicenicmo i HesanedcuHicmo npasocyoos. IloBara mo cyay 1 mpaBocyans €
BXJTMBOIO YMOBOIO 3/IIHCHEHHS HEYIIEPEPKEHOTO 1 HEe3aJIeKHOTO MPABOCYIsl. BUMHEHHS THCKY
y OyIp-sKiii opMi Ha PABOCYIISI MOXKE CITY>KUTH IM1JICTABOIO JJISl IPUTSATHEHHS] BUHHUX 0CI0 110
IOPUINYHOT BIAMOBigaNbHOCTI. SIKIIO ocoba BuuHSE Aii, cOpsMoBaHI Ha (QOpPMyBaHHA
yIEepePKEeHOT MO3UIllT Cyly y KOHKPETHIN crpaBi (HampuKiIad, MUITXOM HU3KU MyOsikarii mpo
0COOHMCTE KHUTTS CYII, IO PO3TIIAIAE CIIPaBy), MOXKE OyTH 3aCTOCOBAHO OOMEKEHHSI OCHOBHOTO
npasa, 1110 BU3HauUeHi O6e3mocepeiHbo y 3aKkoHi. Lle € BaXIMBUM, OCKUIBKH CYI1 € YPa3TUBUMH 1
BOHM 4YacTO HE MOXXYTh BIANOBICTH Ha KPUTHKY. Pa3oM 3 THUM BiiKpuTe OOTOBOPEHHS NMUTaHb,
MOB’SI3aHUX 13 3AIMCHEHHSM MPABOCYIsI, TAKOXK CKJIATA€ 3HAYHUM CYCIUIBHUMA 1HTEpEC 1 ToMy
Horo oOMEXeHHs TMOBHHHO OyTH 3aKOHHHUM, OOTPYHTOBAaHHMM Ta BIAMOBIZATH CYCIHIJIBHUM

1HTepecaM.
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4. IlponopuiiiHicTh 00Me:KeHHSI OCHOBHMX TmpaB. [IpuHIUII NPOMOPIIHHOCTI €
NOUIMPEHNM y KpaiHax €Bponu i Takox nepeadavascs y npoekti Koncruryuii Ykpainu (ct. 64),
OJTHaK 3 TOJITUYHUX MipKyBaHb OyB BuiIydeHuil mpu ii yxBanenHi. Lleil kpurepiii Bu3Hauae
CIIBMIPHICTh MK 3I1MCHEHHSIM OCHOBHOTO IpaBa Ta HEOOXIMHICTIO Horo oomexeHHsM. Came
KpUTEpId TPOMOPIIHHOCTI 3a0e3mnedye OOIPYHTOBAHWMU 1 JIETITHMHUN XapakTep OOMEXeHb
OCHOBHUX TIpaB. [IpuaaTHicTh 0OMEKEHHSI OCHOBHHX ITPaB BU3HAYAE JIUIIE 3aKOHO/IABEIIb, 11e HE
€ TIPeporaTUBOIO Hi Ypsiy, Hi PaBOCY .

A. Aoexeamnicmo 3acobie noxknadenitt memi. 3aX0M, OB’ A3aH1 3 00OMEKEHHIM OCHOBHHUX
paB, MOBUHHO OyTHM HEOOXITHUM JUIsl JIOCSTHEHHS 3aKOHHOI MeTu. llpu 1poMy MOXYTh
HAKJIAJaTUCA Taki OOMEXEHHs, SKi € JOCTaTHIMU MJJis JOCATHEHHsI CYCIUIBHOTO Onara Ta
CTBOPIOIOTh MiHIMaJIbHUHN BIUIMB Ha 3/IHCHEHHS OCHOBHOT'O IpaBa.

b. Henpunycmumicmo naomipnux oomediceHs. 3aX0id, IOB’s13aH1 3 00MEKEHHSIM OCHOBHHUX
mpaB, HE MOXYTh HAaKJIaJaTh Taki OOMEXKEHHsS, sIKi OM TMocsArajdd Ha CYTHICTh TpaBa,
3a0€3MeueHOr0 KOHCTUTYIIHHUM 3aXHUCTOM.

Ipuxnadom HAOMIPHO2O 0OMeEHCEHHsL € pe2Y8AHHSL CB0D00U Nepecy8anHs (Pi3uuHux ocio.
Cb0200Hi hakxmuuno 30epicacmvbcs pexcum nponucku, axui mae ceoi kopeui 6 CPCP, 3 axum
n08 a3yembcsi 00CmMyn ocio 00 coyianvHux Oae (Ha0aHHsA MeOUUHUX, OCEIMHIX NOCTYe, OesKUX
COYIanbHUX Nilbe MOW0) Ma MONCIUGICIY 30IlCHEHH OKPeMUx OCHO8HUX npas. Y uacu
Paosancvroeo Coro3y i3 pexcumom nponucku Oyiu maxkoxic noe’sA3aHi iCMOmHi nepenonu y
peanizayii npasa Ha 0ceimy, Ha NPayr, HA HCUMI0, OOCMYNy 00 COYIANbHUX NOCAYe, BLILHO2O
8UOOPY MICYsL NPOIHCUBAHHS MA C80000U NPOCYBAHHSL.

OOMexeHHST TIOBUHHI KOPECIIOHAYBATUCS 13 XapakTepoM Ta 3MICTOM CYCHIJIbHHUX
[[IHHOCTEW, Ha 3a0e3meueHHsl SKUX 3IIHCHIOEThCS Take OoOMekeHHs. Ha mpakTuill ckiiagHo
BCTAHOBUTH, SIKUMH MOBHHHI KpUTEPii CyTHOCTI OCHOBHOIrO MpaBa. Pa3oM 3 THUM BaXKIMBHUM €
JOJICpKAHHSI TAaKUX BHUMOT, sKi O HE JJO03BOJSJIM HAKJIaJaTh Taki OOMEXEHHs, SKi O
YHEMOXJIUBIIIOBAIA 31MCHEHHS OCHOBHOTO TmpaBa. CyTHICTP OOMEXEHHS € BiIIMIHHOIO BiJ
cyTHOCcTi 3a0opoHu. OOMEXEHHS XapakTepu3ye MO3BUIbHUI NpPaBOBHH PEXUM, TOOTO MEXi
JTO3BOJISIHHS.

B. Henpunycmumicms ceaeoni. JlepxaBa He IOBUHHA JJOMYCKaTH CBABOJII Y BIIHOCHHAX 1O
BIJTHOIICHHIO J0 MpUBaTHUX ocib. Lle cynmepednTs MOBIPIMBOCTI Y BIJHOCHHAX MK 0c000I0 Ta
JIepKaBoIo, 110 MOXKE CTAaTH JDKEPEJIOM B3aEMHOI BOPOXOCTI Y CycHiibCTBi. TepMmiH ,,cBaBOIS”
TIyMaduThbcsl ckiiagHo. Hacammepen, cBaBojsi MOB’s3aHa 13 3J7I0BXKMBAaHHSAM BJaJd, BHACIHIJIOK
YOTO CTBOPIOIOTHCS TIEPENOHM Y 3IIHCHEHHI OCHOBHOTO TpaB. [3 CBaBoJiel0 IIOB’s3aHO
OPUNAHATTS OYEBUIAHO HEOOIPYHTOBAHUX pillleHb, SKi MalOTh Bagu 3aKOHHOCTI. CBaBijbHE

3aCTOCYBaHHSI 3aKOHY CyNEpE4YMTh IMPUHLUIIAM [IPaBOBOI JEp)KaBU Ta BEPXOBEHCTBA Ipasa. K.
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Exmraiin Buninise Taki (OopMU IpOSIBY CBAaBOJIi: CBABOJIIO MPU BCTAHOBJICHHI IMpaBa, CBABOJIIO
TIPY 3aCTOCYBAHHI IIpaBa, CBAaBOJIIO Y PE3ybTaTi Ta B 0OIPYHTYBaHHI HPaBOBOro akTy . Takoxk y
AKOCTI ()OPMH CBABOJII MOXKE CIYKMTH MPHUKIAA JOBUIBHOTO TIyMadeHHS IPaBOBOi HOPMHU
CyZIOM, aJie He MOMIJIKH TP iX TiyMadeHHi. CBaBiIbHE 3aCTOCYBaHHS IPaBa € HECTIPABETMBHM
Ta MOPYIIY€E MPUHITUT PIBHOCTI.

I'. 3abopona opmanizmy moNsATaE y HENPUITYCTUMOCTI 3aCTOCYBaHHsS IIpaBa, IO
NPU3BOAUTH 10 BTpaTH Horo ceHcy. DopManbHEe 3aCTOCYBAaHHS TpaBa MOXE MPOSBIATUCS Y
CTBOPEHHI MITYYHUX Oap’€piB HA NUIAXY peajizallii mpaBa, BCTAHOBIICHHI JIOJaTKOBUX CTPOKIB,
YMOB ISl BU3HAHHSI IPUHHATHOCTI 3asBH ab0 ckapru. [IpuximamoM HagMipHOTO opMalizmMy €
JISUTBHICTh AJMIHICTPAaTUBHUX Ta CYJOBHUX OpraHiB, SIKHMH CTBOPIOIOTHCS IITYy4YHI MEPETIOHH
IUISIXOM 3BOJIIKAHHS Yy CTPOKaxX pO3risay abo HEMOBHOTH pO3MISLy 3asBH UM CKApTH.
dopMai3MOM TaKOX € BUTPeOyBaHHS HEMOTPIOHUX JOBIIOK ab0 JOKYMEHTIB, SIKI HE MAaloTh
0e31mocepeTHHOTO BiHOIICHHS 10 CIIPABH TOIIO.

Ilpu poszensodi €sponeticokum cyoom 3 npag noounu cnpasu Coempancasmo-Xonoume
npomu Ykpainu 0yn10 6cmanosieno HU3Ky (axkmie @opmaibHo20 3aCmoCcy8aHus npasa cyoamu
3a2anbHOI IOPUCOUKYTT, WO Npu3eeno 00 NOPYUIeHHs NpaAsa HA CNPAeOIUBUL | HeynepeolCceHull
cyo: ,,Cyo siosHauae, wo nicia nepuioi kacayii apoimpadncHi cyou, 30a€muvcCs, He BUKOHAIU
8KasieKu, GUKIAOeHi Buwum apoimpasichum cyoom y c80iti NHOCMAHOBI.., Mooi 5K, I0N08IOHO 00
VKPAiHCbK020 3AKOHO0ABCMed, Yi 6KaA3ieKu Oyiu 0008 ’a3Kk08umu Oisl CY0i6 HUNCUOI JAHKU.
Buwuii apbimpasicnuii cyo 3podus 3aysadicenHs Cyoam HUMCYOi JaAHKU, wjo mi HeOOoCmMAamHbo
835711 00 y8azu hakmu y cnpasi ma apeymeHmu 3dsa6HuKa, 0OHaxk apoimpadxicnuti cyo Kuiscokoi
obnacmi y C80iX 080X PIUEHHAX... OOMENHCUBCS UM, WO 3HOBY BIOXUIUE NO308 3AA6HUKA, He
KOHKpemu3yeaguiu momusu sioxunenus. Kpim moeo, piwenns y cnpasi... 6yn1o eunecene cyoom
0e3 HaOaHHs 3As8HUKY MONCIUBOCIE NOOAMU C80T NOSICHEHHS HA CIYXAHHAX .

BaxxnuBuMm y oOMexeHHI HaaMipHOTO (opMmani3My € BHpINIEHHS CIpaBU y PO3YMHI
cTpokd. OpHaK A BITYM3HSHOTO MPABOCYIAS TEPMiH ,,pO3YMHI CTPOKH~ MOXE CIYXHUTH
JDKEpPEJIOM CBaBUIHHOTO 3aCTOCYBaHHs MpaBa. [IporecyanbHe 3aKOHOAABCTBO YKpalHH TSAXKIE J0
JIETaJbHOTO BHU3HAYCHHS CTPOKIB BUMHEHHS TPOLECYaJbHHX i Ta pO3IISILy CHpaBu. Y
3apyODKHMX KpaiHax HaJaloTh MEpeBary KpPUTEPisM ,,pO3yMHOTO CTpPOKy . ToOTO TpuBaiicTh
MPOIECyaTbHUX /i BU3HAYAE CY[, BUXOJSYH 13 TOTO, CKUIBKM HEOOX1THO Yacy Juis il BUMHEHHS
MpH 3BUYAMHUX 00CTaBUHAX.

5. BuyepnHuii XxapakTep mnepeiiky miacTaB st O00MeKeHHSI OCHOBHHUX IPaB €

OYEBHUJIHUM KPHUTEPIEM, OCKUTHKU BiH BUILIMBAE 13 IPUHIIUITY BEPXOBEHCTBA MpaBa. OOMeKeHHS

75 K. DkmraitH. Yka3. coud. — C. 255 — 259.
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mpaB 1 CBOOO/ JIIOJIMHU MOKE BCTAHOBJIFOBATHCS JIMIIIE Ha OCHOBI 3aKOHY 1 MICTUTH BHYEPITHUN
HEpeTiK MiJICTaB TAKUX 0OMEXKEHb.

B ocHOBI 3aXUCTy OCHOBHHX IIpaB i CBOOO]I € IPaBO JIIOAWHHU Ha 3aXUCT ii rizHocti. [IpaBo
Ha OXOPOHY JIePKaBOIO T1IHOCTI 1HAWBIA KOPECHOHAYETHCS 13 000B’SI3KOM TMOCAJAOBHX OCi0 1
BCIX TPAIliBHHUKIB JIEP)KaBHUX CTPYKTYP MOBAKATHU TITHICTH JIOJWHU Ta O3HAyae: 1) HINO HE
MoOKe OyTH MiJICTaBOO JAJsl HOro NMPUHMKEHHS; 2) OyAb-iKi 3aX0/AM BIUIMBY Ha HENPAaBOMIpHY
MOBEJIHKY 0cOOM 3 OOKYy MpaliBHHUKIB MPAaBOOXOPOHHUX OpraHiB HE MOBUHHI OyTH CHpsSMOBaHI
Ha MPUHWKEHHS TiTHOCTI; 3) HeoOXigHEe yBakHE, O€3KOPHCIMBE 1 MOpaJbHE BIJHOIICHHS 0
3aJIOBOJICHHS MPaB 1 3aKOHHUX 1HTEPECIB JIOANHU; 4) MOBUHHI JTOJEPKYBATUCS €TUYHI HOPMU Y
MOBE/IIHIIl JCp)KaBHUX OPTaHiB y TOBOUKCHHI 3 JIIOJBMU Yy CKJIATHUX I HHUX >KUTTEBUX
CHUTYaIlifIX, 0COOIMBO 3 JIIOALMHU TIOXHIIOTO BiKy, iHBaJIiJaMH, y4acHUKAMH BiitHu'®,

JlianexkTuyHa €aHICTh 3000B’SI3yIOYOTO XapakTepy OCHOBHMX TMpaB 1 cBoOOa Ta
JETITUMHOCTI X OOMEKEHHS BH3HAYalOTh 3MICT TapaHTid mpaB 1 CBOOOJM JIOAWMHHU 1
rpomagsgHuHa. CUCTeMy KOHCTUTYLIMHUX TapaHTId OCHOBHUX NpaB 1 CBOOOJX CKIAJaroTh

HOPMAaTHUBHO-IIPABOBI, IHCTUTYILIIHI Ta MpoLeCyaIbHI rapaHTii.

6 KonctutynuorHoe mpaso / Ots. pexa. B.B. Jlazapes. — M., 1999. — C. 151.
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I'naBa 2. HopmaTuBHO-IPaBoOBi rapanTii npas 0i’keHLIB.
[ToHATTS HOPMAaTHUBHO-TIPABOBUX TrapaHTiil mpaB OiKEHIIIB.
OcHOBHIi KpuUTepii MPABOBOTO 3MICTYy IOPUANYHOT TEXHIKH.

Bumoru 10 anMiHiCTpaTUBHOI Ta CyA0BOI MPAKTHKHU y chepi OCHOBHUX TPAB.

N

["apanTii cipaBeAJIMBOTO 1 YECHOTO CYIOBOTO Ta aJMiHICTPATUBHOTO MIPOIIECY.

1. IIoHATTA HOPMATHBHO-NIPABOBHUX rapaHTii npas OikeHUIB.

KoHcturytiliHe 1 3aK0OHOJIaBYE€ PETYJIIOBAHHS Ta 3aCTOCYBaHHS OCHOBHHX IMpaB 1 CBOOO/T
MMOBWHHI BIJIMTOBIJIaTH MPUHIIAITY BEPXOBEHCTBA MpaBa. Peaizallisi OCHOBHUX IMpaB 3aJEKHUTh BiJ
CTYIEHsI JOBIPJIMBOCTI, 110 CKJIABCS y BIAHOCHMHAMHU MDK JEPXKaBOIO Ta MPHUBATHUMH OCOOAMH.
Cran B3aeMHOi HENOBIPJAMBOCTI MiJApUBA€E aBTOPUTET 1, HaBiTh, y KpalHIX BHIAJIKaX
JETITUMHICTh JIep)KaBU Ta il 1HCTUTyHiH. Takuii craH pedyedt CTBOPIOE ICTOTHI TPYIHOII Yy
3a0e3nedyeHHl e(QEeKTUBHOrO BTIJICHHS OCHOBHHMX TMpaB 1 CBOOOJ Ta IMOCATAE HA PEKUM
KOHCTUTYLIHHOCTI.

3aKOHOJABCTBO TIOBHHHO BIJAIMOBITAaTH BHMOTaM BEPXOBEHCTBA MpaBa. 30Kpema, iCHYe
HU3Ka BHMOI' IO 3aKOHOJABYOI TEXHIKM, SKI 3YMOBIIOIOTh IOPUIWYHY CHIIy 3aKOHY, HOro
YUHHICTh Ta TMEPEeBIPKYy CYJOBHUMH YCTAaHOBAaMH Ha TMPEAMET BIiAMNOBIAHOCTI TPUHITUITY
BEPXOBEHCTBA IpaBa. BiAMoBiHO 1 3aCTOCYBaHHS OCHOBHHX IPaB i CBOOOJ HE MOXKE BECTH 10

BYMHEHHS IITYYHHX MEPEToH y iX peani3alii Ta 3BYKEHHS iX 3MICTy.

2. OcHOBHI KpUTepii IPaBOBOI0 3MIiCTY HOPHIUYHOI TEXHIKH.
PerymioBanHs mpaB i cB0O0A IHOAMHY 3/iICHIOETECS BepxoBHoto Panoro y ¢opmi 3akony

3rigHo Bu3HaUYeHo1 KoHcTuTymiero cepu MOBHOBAKEHbD.

3oxpema, Koncmumyyitinuii Cyo 3a060ponue napaamenmosi pezynrosamu yinu (mapugu)
ma 301lCHI08amMU KOHMPOJIb 3 HUMU, OCKLIbKU 6]1A0HA KOMNemeHyis npeocmagHUuybK020 OpeaHy
Vv yiu cghepi Oyna exce peanizoéana WiAXOM NPUlHAMMS 3aKOHY Npo YiHu i YiHOYMEOpeHHs
(Piwenns KCY 6i0 9 6epesns 1999 poxy y cnpagi ujo00 mumuacogoi 3a60poHu niosuwyeHHs Yiu i
mapuie Ha HCUMINO0BO-KOMYHATbHI NOCAYeU Ma NOCAYeU 2POMAOCHKO20 MPAHCHOPMY).
Hacniokxom yvo2o cmano enecenus 3miH 00 32a0aH020 3aKOHY NAPAAMEHMOM, YUM (PAKMUUHO
oyno ‘“‘nooonano” piwenns KCY 3axonooasyum wiiaxom. OOHax HACAiOKOM po3ensidy yiei
cnpasu cmano “susgnenns” Kowcmumyyitinum CyOom maxk 36aHUX —Ppe2laMeHMAaApHUX
NOBHOBAMNCEHD YPAOY.

3aKkOHW MalOTh 3arajbHUN XapakTep 1 BOHM TOBUHHI OO0 €KTHBHO BigoOpa)kaTH IIF0
¢ynkuio. B Ykpaini Bxke Oynu mpeuefeHTH NpuiHATTS 3akoHiB ad hoc, 30kpema, mono

0coONIMBOCTEM MpHUBaTH3allii OKPEeMHUX LUTICHUX MaWHOBHX KoOMIUIEKCiB. Lle cBimuuTh mpo
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ICHyBaHHSI TTPOOJIEM y 3aKOHOJIaBUli TEXHIIl Ta HAAMIPHOMY BIUIMBI MOJITHYHUX (PaKTOPIB HA
3aKOHOJIABCTBO B YKpaiHi. Taki nii mapiaameHTy, 6€3yMOBHO, HiJISATAIOTh CYZA0BOMY KOHTPOJIIO
Ha TpPEIMET BIAMOBITHOCTI BEPXOBEHCTBY IMpaBa. 3aKOHOJABCTBO TIOBHHHO BiJIOBIIATH
MpUHANMHI TaKHM TIPAaBOBUM KPUTEPISM.

A. Ilpasosa 6e3neka inousioa. TepMiH ,,lipaBoBa Oe3neka” abo ,,paBOBa BU3HAYCHICTH
IHTEHCHUBHO 3aCTOCOBYETHCS y €BPOINEUCHKIN JOKTPHHI, 30KpeMa y AisIBHOCTI €BpOIEHCHKOTO
Cyny 3 mpaB JIIOJIUHHU.

1) Hacammepen mnpaBoBa Oe3neka IHAWBINA TOJATAE V 2APaHmMisx CcmadilbHOCMI
3aKoHOO0aécmea, SIKe He MOKE 3MIHIOBATUCS CBABUIbHO, BUXOJSYM BUKIIOYHO 13 MOJITHYHUX
MipKyBaHb. Tak, yacTi MONpaBKy 70 3aKOHOJABCTBA J€30PIEHTYIOTH aIMiHICTPATHBHY Ta CYI0BY
MPAKTHUKY, 10 BEJIE 10 3TIOBKUBAHHS BIAJIOI0.

VY mpaBoBiii epkaBi 3aKOHOJIABCTBO MOBHHHO OYTH CHCTEMAaTH30BaHUM, IO € TapaHTIEIO
Horo mpaBoBOro Xapakrepy 1 crabumbHOCTI. [Ipu cucremarn3aliii 3aKOHOIAaBCTBA MPABOBI aKTH
MOBUHHI TMPUAMATUCA CHUCTEMHO 1 HE BHOCUTH JOJIATKOBUX CYIEPEYHOCTECH Yy TIPaBOBE
peryJioBaHHS, 1HAKIIE 11€ MOXE 3arpOo>KyBaTH MPAaBOBii BU3HAUYEHOCTI.

3riIHO MPUHLHKITY BEPXOBEHCTBA IpaBa 3aKOHOJABCTBO HE MOXKE PEryJIOBATH KOHKPETHI
JKUTTEBI BUMAJKWA, OCKUIBKM II€ € TPEepOTaTUBOIO aAMIHICTpaIlii Ta OpraHiB FOCTHUIIIT
(mpaBocynns). IIpaBoBa HOpMa MOBHMHHA OyTH y NMEBHOMY pPO3yMiHHI THYYKOIO, 1100 mpu ii
3acTOCYyBaHHI OyJla MOXKJIMBICTh BU3HAUUTH ONTUMAaNbHI HUIAxH i1 peanizanii. [IpaBoBa HOpma
O3Haya€e Te, IO 3aKOHOJABEIlb BCTAHOBJIOE 3arajbHl paMKH TOBEMIHKH, SKI MOXYTh
KOHKPETH3yBaTHUCS y JIOTOBOP1, aJIMIHICTPATHBHINA MPAKTHUIIl YX CYyTOBOMY MPEIIECICHTI.

Esponeticokuti Cy0 3 npas a00uHU 3 Yb0o2o npueody 3aszuauus: ,,Cy0 6usHae, wjo
Gopmynogamu 3aKoHU i3 AOCOMOMHUM CMYNEHeM 6UIHAYEHOCMI... 0Y8ac CKIAOHO, d MOMY
desika eHyuKicmb Modce Oymu OonyweHa I Hagimeb Oadcana, 3 mum wob 00380aumu
HAYIOHANbHUM CYOaM PO3BUBAMU NPABO V CEIMIL IX YA6IeHb NPO me, SIKi 3axX00U € HeOOXIOHUMU 8
inmepecax cnpaseonusocmi’’’.

3a cBOIM 3MICTOM 3aKOHOJABCTBO IOBUHHO MICTUTHM HOPMHU IpaBa, a HE KOHKPETHI
NpUNUCH. Y KIHIIl KIHIIB OCTAHHE € TOPYLIEHHS MapJIaAMEHTOM MPHUHIUITY TOUTY BJIaJIH.
[TapmameHT He BMpaBi PETyIOBATH KOHKPETHI BUMAAKHU. SIKIO 3aKOH PETYJIIOE€ OKpeMi AeTa,
TO BIH MOXX€ YHNYCTHUTH Ti YM 1HIII HIOAQHCH, IO TSATHE 3a COOOIO0 BTPATy 3arajbHHUX LiJeH
IPaBOBOTO pETyJIOBaHHS. Takuil 3akOH 4Yepe3 TMOPIBHSHO HETPUBAIMH Yac BTPATHTH

aKTyaJbHICTh, BiH OyJe BiJCTaBaTH Bix peaniii, crane 3actapinmuMm. Came 3 IUX MIpKyBaHb

77 Pimennst €CIUI y cnpasi ['yasin npotu Crionyuenoro Koponiscrsa // Esponeiickuii Cya o mpasam 4eloBeKa.
N3opannsie pemenus. B2 . — T. 2. — M., 2001. — C. 184.
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[{uBUTBHUI KOJEKC HE BCTAHOBIIOE BUKIIOYHOTO TEPEJiKy JOrOBOPIB Ta HE BCTAHOBIIIOE
JIeTaJbHO ICTOTHI YMOBU KOHKPETHHUX JIOTOBOPIB.

2) Ilpunyun 3aKOHHUX OYIKY8AHb MA cmMabilbHICMb 3aKOH0O0agcmed. IIpuNHATTS 3aKOHY
O3Hayae, MO0 Ha BHIIOMY IMOJITUYHOMY piBHI ICHy€ KOHCEHCYC CTOCOBHO MependadyBaHUX
HACJIKIB HOTO 3aCTOCYBaHHS aJMIHICTPAINEI0 Ta MPABOCYIIAM. 3a TaKHMX YMOB CJIiJl PO3YMHO
OUIKyBaTH, M0 y MaiOyTHHOMY 3aKOH He Oyje 3MIHIOBATHCS CBAaBUIBHO 1 3BHYAliHA JIFOJMHA
MOYKE Halepe]] palioHAIbHO IUIAHYBaTH CBOIO IMOAAJBINY JiSUIbHICTh, 1100 HE MOPYIIyBaTH
MpaBOBI HOPMH. 3BIJICH BHUIIMBAE MPABOMIpPHA BHMOra CTaOUIBHOCTI 3aKOHOJABCTBA Ta
CTaOTPHOTO HOTO 3aCTOCYBaHHS y aIMIHICTPATUBHIM 1 CyIOBiM MpakTuill. TakuM BUMOTaMm
CyMepevnuTh 3BOPOTHA CUJIA 3aKOHIB.

YV cnpasi Mapre npomu Benveii €gponeticokuti cyo 3 npas aoounu 3a3uavus: ,, [Ipunyun
npaeosoi  eusHaueHocmi, AKUll Hegio ‘€emHO npumamannuti npasy Kowneenyii i npasy
Cniemosapucmeda, 00380J8€ 0epHCasi... He 80asamucs 00 nepeiidy Cy008ux piuieHb abo
cumyayii, wo maroms micye 00 NpuliHAmms cy006020 piuenns”. Jlani Cyo koncmamyeas, uwjo y
bazamvox Kpainax KOHCMUMYYItHI cyOU BU3HANU HENPUNYCMUMICMb NPUUHAMMA pilleHb, Wo
Maomv 360pOMHY CUTY.

[TpuHtMn mpaBOBOT BM3HAYEHOCTI (MPABOBOI OE3MEKH) mependavac YiTKUM 1 3p03yMITUi
BUKJIA/l 3aKOHY, OJJHOMAaHITHUH pEXHUM HOTrO 3aCTOCYBAaHHS, MPOMOPLINHHICTD Ta aJeKBAaTHICTbH
BUKOPUCTAHHS 3ac00iB JUIs JOCATHEHHS LIeH KOHCTUTYWIHHOI fOCTULIl. Y MarepiaJbHOMY
3HAYCHHI TPUHIMN TPAaBOBOi BH3HAYEHOCTI BTUTIOETHCS Yy (PyHIAaMEHTATbHOMY XapakTepi
KOHCTUTYIIHHUX TPUHIMIIB 1 HOPM, SKi HE MOXYTh TIYMayuTUCSA JOBUIBHO. Y
NPOIECYyalbHOMY 3HAaueHHI 1€l NPUHIUI TPOSBISETHCH, SIK OE3MOCEPeIHbO 3a3HAUWB
Koncruryniiinuit Cyq y cTabiibHOCTI KOHCTHTYIIIMHHUX HOPM Y CEHCI CKJIAJHOI MpOLELypH
BHeceHHS 3MiH 10 KoHcTurynii YkpaiHu Ta BCTaHOBJIEHHS MEBHUX MPOLECYaTbHUX OOMEXKEHb
1o cy0’eKTHOMY, POIEAYPHOMY ckiiany. B omHomy i3 pimens Koncturymiitnuii Cyy Bka3as:

“O0Hicto 3 HAUBANCIUBIUUX VMO8 BUSHAYEHOCMI GIOHOCUH MINC 2POMAOSHUHOM |
deparcasoro, eapanmicto 3akpinieroeo y cmammi 21 Kowcmumyyii  Ykpainu npunyuny
HenopywHocmi npag i c6o00600 n0ounu € cmabitbricme Koncmumyyii, axa, Kpim iHWUX YUHHUKIS,
3HAUHOI MIpOIO  BU3HAYAEMbCss npagosum 3micmom Ocnoenoco 3axkowy. Hassnicmo y
Koncmumyyii.  Yxpainu Haomo Oemanizo8anux nOA0JHCEHb, Micye [KUM Y HOMOYHOMY
3aKOHO0ABCMEI, NOPOOAHCYBAMUME HEOOXIOHICb YACMO20 BHECEHHSL 3MIH 00 Hel, W0 He2amusHO
nosHavamumemvcs Ha cmabinonocmi Ocrosrozo 3axony”’?.

3) Henpunycmumicmo 360pomuoi 0ii HopmamueHux axkmis. 3BOPOTHA i 3aKOHIB

3arpokye CTaOiIbHOCTI 3aKOHOJABCTBA Ta BIJHOCHHAM JOBIPIMBOCTI MK JEp)KaBOIO Ta

8 Nub.: Bucnosok KCY Ne 2-/99 Big 02.06.1999 p. // KCY PB. — 1:342.
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MPUBATHUMH 0coOamu. 3riHO 31 ¢T. 58 KoHCTUTYIIIT 3aKOHU Ta 1HIII HOPMAaTUBHO-TIPABOBI aKTH
HE MaloTh 3BOPOTHOI Iii B Yaci, KpiM BHUMAJKiB, KOJIM BOHH IIOM’SKIIYIOTh a00 CKAaCOBYIOTb
BiJIMOBIAANBHICT, 0coOn. HiXTO He MoOKe BIANOBINATH 3a MPABOIMOPYIICHHS, SKi HAa 4ac ix
BUMHEHHS HE BU3HABAINCS 3aKOHOM SIK ITPABOMOPYIIECHHS.

Bunukae nuraHHd mNpo ajpecaTd Al IpaBUia 3BOPOTHOI CHJIM. 3TiTHO MPUHIMITY
3arajlbHOTO XapakTepy 3aKOHY MPAaBHJIO 3BOPOTHOI CHUJIM 3aKOHY MOILIMPIOEThCS HA (PI3MUHHUX 1
fopuauuHux oci6. [lpotunexny nosuuito 3aifHaB Koucturymiiinuit Cyay, sika € 3aHaITo
BPa3JIMBOIO:

Buxoosuu 3 moeo, wo 6 po3oini Il Koncmumyyii ,, 3axkpinieni npasa, c60600u i 0608 a3Ku
Hacamnepeo OOUHU | 2POMAOAHUHA ma iX eapanmii... noaodcenus 4. 1 cm. 58 Koncmumyyii
Yrpainu npo 36opommuy 0il0 3aKoHis... cmocyemvcs QisuyHux ocib i He NOUWUPIOEMbC HA
ropuouunux oci6””’. Ile eenvmu npobnemue piutenHs, OCKiNbKU 60HO OEMOHCMPYE 3AHAOMO
3aghopmanizosany npaeogy nosuyito Koncmumyyitinoco Cydy. Tomy oueguonum 30aemucs, wo
HeoOXiOHo 36epmamucsa 00 npeyedeHmHo20 npasa €eponelicbko2o cydy 3 nNpag JOOUHU, sKe
mutatis mutandis nowupioe nonoxcents €8ponecbKoi KOH8EeHYII MAaKoN’C | HA IOPUOUYHUX OCIO |
80HO 30008 ’3y€ Opeanu nyoOIIYHOT 81a0uU YKpainu, 30Kkpema i opeanu npasocyoos, NOWUPHEamu
npasuio npo 360pOMHY CUNY 3AKOHI8 K HA QIi3uyHUX 0CiD, MAaK i Ha IOPUOUUHUX OCIO.

B sixocTi mpaBonopymieHHs IEBHE AiSTHHA MOXE BU3HABaTHUCA JUIIe y (popMi 3aKOHY, a HE
BUTTISAL  OyAb-KOTO HOPMAaTHUBHO-TIPABOBOro akTy. CTOCOBHO KpHUMiHAJIBHUX 3aKOHIB
MOLIMPIOETHCSL 3BOPOTHA CHJA, SKUIO Y JWCIO3UIII HOPMH 3MEHIIEHO KOJIO MpeIMETiB
MOCSTaHHS; BUKIIOYEHO 13 CKIAay 3JI0YMHY SKICh aJbTEPHATHBHI CYCIUIBHO-HEOE3MeuH1
HACJIIJIKK; 0OMEXEHO BiAMOBIJATBHICTh 0COOU IIJITXOM KOHKpeTH3allii B OiK 3BYKEHHSI CIIOCOOY
BUMHEHHS 3JI0UMHY; 3BY’KEHO 3MICT KBaMi(hiKyI0uHX O3HaK 3704HHY TOMIO®,

4) Haneocnuii nopsi0ok 008e0eHHsi 00 8I0OMA HACENeHHs 3MICM) 3AKOHI6 € TapaHTIEI0
3a0e3medYeHHs] TTPABOBOTO 3MICTY 3aKOHIB Ta 0OOB’S3Ky OCOOM 3HATH 3aKOHM. 3aKOH HaOupae
YUHHOCTI 4epe3 JeciTh AHIB 3 JHA HOro OQIIiiHOrO ONPHIIOAHEHHS, SKIIO iHIIE He
nepeadayeHo caMHM 3aKOHOM, ajie He paHime jAHA Horo omyOmikyBaHHs (4. 5 cT. 95
Koncturyiiii). 3BicHO, O0a)kaHUM 1 BIAMOBIIHUM MPUHIIAITY BEPXOBEHCTBA TpaBa € Te, M00 MiX
onyOJIiKyBaHHSIM Ta HAOpaHHSIM YHHHOCTI 3aKOHY TIOBMHEH ICHYBaTH TI€BHHH PO3YMHHIA
IPOMIKOK 4acy, 00 CyCHiIbCTBO OYyJI0 aAaNTOBAHUM J0 3aCTOCYBAaHHS HOBOTO 3aKOHY. MO)kHa
MPUITYCTUTH, 110 HABEJCHA KOHCTUTYIIIIHA TapaHTisi HE MOBHOIO MIpOIO BIAMOBITAE TaKUM

BHUMOI'aM.

7 KCV PB. - 1:334.
8 Pimennsa KCY Ne 6-pri/2000 Bix 19.04.2004 p. // KCY PB. —2:142.
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He nmopepranHs mopsiaKy HaJeKHOTO JOBEICHHS 0 BiJIoMa HAaceJIeHHS 3MICTY 3aKOHIB €
YMOBOIO BU3HAHHS Y CYJIOBOMY IMOPSAKY HEMPABOMIPHUMH 3aXOiB, SIKI BKHBAIHUCS OpPTaHaAMU
nmyOuIiYHOI BIIaIM HA peai3allilo MPaBOBUX aKTiB, Kl Oy HEHAJIC)KHUM YHMHOM OIPUITIOHEHHI.
Ils rapaHTis TICHO TIOB’si3aHa 13 TPUHIUIIOM HE 3BUIBHEHHS OCOOW BiJl IOPUIAUYHOI
BIJIMOBIIAJILHOCTI y BUMAAKy HE3HAHHS 3aKOHY.

3rigao 31 c1. 32 KoHCTUTYLII KOXXHOMY TPOMAJSHUHOBI TapaHTYeTbCS IOCTYI MO
iH(pOopMallii, I10 CTOCYIOThCA HOTo 0COOM 1 HE MIIJIATAE i PEKUM OXOPOHHU B SKOCTI JIep>KaBHOI
TaeMHUIIl 4u KoHbimeHuiHoi iH(opmMmarii. BinmosimHo mo 3akoHy mpo iHdopmaliiio Bci
rpoMajsiHd YKpaiHu MaioTh MPaBO Ha TPABOBY I1H(OpMAIIO, IO BKJIOYAE X BHIAHHSI
MacoBUMH HaknajamMu. Ha Tiii minctaBi, mo 3abe3meuyeThcsl BUIBHUEM JOCTYN 10 HPaBOBOi
iHpopMarlii, i€ mpaBoBa MPe3yMIIIis HE 3BUILHEHHSI OCOOH BijJ IOPUAMYHOI BiJIOBIAIIEHOCTI 32
HE3HaHHS 3aKOHIB.

b. 3abesneuenns npasa onozuyii y pozpodyi, 062080peHHi ma NPUUHAMMI 3AKOHIG.
OCKUTbKM 3aKOH TMOBUHEH BIJOOpa)KaTW KOHCEHCYC LIOJ0 MPHHLUMUIOBUX IMHUTaHb JIIOJCHKUX
CTOCYHKIB, TO BUMOT'OIO y CBITJIi BEpXOBEHCTBA IIpaBa € TapaHTii TOCTYIy OMO3UIIi] 10 pO3pOoOKH
Ta MPUHAHATTS 3aKOHIB. YYacTh OIMO3WINI y WX MPOLEIypax € TapaHTi€ro, MO0 Yy MaiOyTHROMY
3aKOH He OyJe 3MIHCHHH CBaBUIBHO, BUXOJASYM 13 TIOJITHYHUX MIipKyBaHb. Haiexne
iHpOpMYBaHHS OMNO3MLII HPO PO3IIIAJ 3aKOHOMPOEKTIB, ii 3aJydeHHS OO0 3aKOHOIPOEKTHOI
poOOTH CBIAYUTH TPO BIAKPUTHH JEMOKPATHYHUM JAUCKYpC IIOAO MOXJIMBUX HACHIJKIB
YUHHOCTI 3aKOHY. TakoX Ba)JIMBUM € TapaHTyBaHHsS OMNO3MIII MPOMOHYBAaTH albTEPHATUBHI
3aKOHOMPOEKTHU Ha pO3IJIsi]] MapiIaMeHTy.

B. Cyoosuti koumpoav 3a KoHcmumyyitinicmio 3axonie. I'apaHTi€l0 MPABOBOTO 3MICTY
3aKOHIB € CYyJIOBHH KOHTPOJb IMPABOBUX HOPM Ha TMPEAMET BIAMOBIAHOCTI X BEPXOBEHCTBY
npaBy. [ '0JIOBHHM KpUTEPIEM TaKOi MEPEBIPKH € X KOHCTUTYLIHHICTh. Cy BUPINIY€ MUTAHHS Yd
NPUHHATAN 3aKOH BIAMOBIIHO 10 TaKUX BHUMOT: BU3HaueHOI y KOHCTUTYIIT KOMMETEHINl; Ha
ocHoBi KoHctuTynii Ta Ha pO3BUTOK ii MONOXKEHB; 4YM HE cymnepeunTh KoHCTUTYLIl; 4M
3a0e3meuyeTbes i€papxis MPaBOBHX HOPM Ta iX CTaOUIBHICTh; YW UITKI Ta OJHO3HAYHI
(dhopMyITIOBaHHS 3aKOHY.

Koncmumyyitinuti Cyo y koumexcmi nonodicenns cm. 22 Koncmumyyii Yxpainu eusnae,
Wo npu NPUlHAMMI HOBUX 3AKOHI8 AO0 6HECeHHI 3MIH 00 YUHHUX 3AKOHI6 HEeNpUNYCMUMUM €
“sgyoicennss 3micmy ma ob6csey icuyroyux npas i c60600”. Take KOHCmumyyitiHe NOJIONCEHHS
Modice cmamu OPIEHMUPOM MIYMAYEHHS NPABOBUX HOPM MA GU3HAYEHHSI MO20, 8 AKOMY 00 emi
HeobXiOHo 00TpyHmosysamu cyoose piuterns. Cy0 KOHCMamysas, wo OCHOBHI Npasa i c60600u
KOPECNOHOVIOMbCS 3 HOPMAMU NOMOYHO20 3AKOHOOAB8CMEA, sKe OONOBHIOE iX nepenik ma

poseusae cmyniHb HOPMAmMueHO2O pecyno6anHsA ma COL{iCUZbHO-ﬂpCl@O@OZO 3abe3neqenns.
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Cyo eusmae, wo 3aKOHU AK AKMU BCMAHOBNEHOI KOHCMUMYYIEID 3AKOHOO0A840i 61a0u

“3symoenioe ix cybopounayiio eionocno Koncmumyyii Yepainu ™!

, “Koncmumyyis Ykpainu ax
20J106He 0JHcepeio HAYIOHATbHOI NPasoeoi cucmemi €... 6a3010 NOMOYHO20 3aKOHOOAecmea”’, sKe
“xomxpemusye 3axpinnenni 6 Ocnoénomy 3axowi nonoscenns’’. Taxoxc Cyo chopmyniosas
BUCHOBOK, WO Y “Npasositi 0eparcasi iCHYe Cy8opa iEpapxis HOPMAMUBHUX AKMIB, I0NOGIOHO 00
AKOI nocmanosu ma iHwi piulenHs Opeanie BUKOHABHOI 61a0u MaOms NiO3AKOHHUU Xapakxmep i
He NOGUHHI GUKDUBTAMIL CYMHICMb | 3Micm 3aKoHie ™.

Cynu 3arayibHOI FOPUCIUKINT TaKOK 3000B’s13aH1 3/IIICHIOBATH KOHTPOJIb HOPM 3aKOHIB Ha
npeaMmeT ix BiamosimHocTi Konctutyiii Ykpainu. 3rimHo mocranoBu Ilnenymy BepxoBHOro
Cyny Bin 1 mucronama 1996 poky cynu 3000B’s13aHi 3aCTOCOBYBaTH MoJoKeHHST KoHCTUTYIIIT He
3Ba)KAIOUM Ha HEJOJIIKH a00 MPOTaIMHU MOTOYHOTO 3aKOHOJABCTBA. BOHM MOXYTh KOHPOPMHO
TIAYMA4HUTH 3MICT 3aKOHY Y CBITI 1ijied Ta npuHIUNiB Konctutymii Ykpaiau. Y BuUnaaxy, Koau
Cyl BHUSIBUTH Y XOJi PO3IJISI CHpaBH O3HAKM HEKOHCTHUTYIIIMHOCTI 3aKOHYy, IO TMiJIsATaec
3aCTOCYBaHHIO, BiH MOBUHEH BYMHMTH IE€BHI npouecyanbHi aii. CyJ 3ynuHs€e MpOBaPKEHHS y
cipaBi 1 BHOCHTH mojaHHs 10 BepxoBHoro Cynay, siIKuil 3BepTaeTbcs 13 KOHCTUTYLIHHHM

noganHsaM 110 Koncrurymiinoro Cyay mpo BHUPIIIEHHS] TUTAHHS MPO KOHCTHTYLIHHICTH IHOTO

3aKOHY (TIpoleIypa IHIIMACHTHOTO KOHTPOJIIO HOPM).

3. Bumoru 10 aAMiHiCTPATHMBHOI Ta CY/10BOI NPAKTHKH Yy c(epi OCHOBHHX NpaB.

3acToCcyBaHHS OCHOBHHX TpaB 1 CBOOOJ aJMIHICTpPAIl€I0 Ta CyJAaMH € 3aCHOBAaHHUMHU Ha
3aK0HOBI. Ha OCHOB1 BUMOTH 3B’S13aHOCTI MTPABOM JeprKaBa MOKJIWKaHa 3a0€3MeYUTH 3aXHCT MPaB
JIOIMHU Y BIAMOBIAHOCTI /10 MEBHUX NpPaBOBUX BUMOT. ChorojaHi HaOyBae MOIIMPEHHS HU3KA
BHUMOT IIIOJI0 aMiHICTPATUBHOI Ta CYyJOBOI MPAKTUKHU, SIKA BUILIUBAE 13 MPELEICHTHOIO MpaBa
€BpONEHCHKOTO CYy 3 MPaB JIOAUHU.

A. 3acmepedsicennss npo 3akoH. 3aCTOCYBaHHSI OCHOBHUX TIpaB 1 CBOOOM 3IiHCHIOETHCS
BUKJIIOYHO HA OCHOBI 3aKOHY, OCKUIBKH JiepKaBa MOXe PETYJIIOBAaTH BiTHOCUHH 13 MPUBATHUMH
ocobamu y ¢opmi 3akoHy. Taki MHTaHHS 3aKOHOJABEIlb HE YIMOBHOBAXKEHUI JelleryBaTu
ypsiioBi. Y 3aKOHI YIiTKO 1 OJTHO3HAYHO BU3HAYAETHCS (DOPMHU 1 CITOCOOM 3aCTOCYBAHHS OCHOBHUX
mpaB 1 cBOOOJI 3 Ti€I0 METOIO, 1100 Hi aaMiHICTpaIlis, Hi MPaBOCYAIs HE MiAMIHIOBAIH (DYHKIIIIO
3aKOHOABIIS.

b. 36epesicennsn cymmuicnoeo smicmy (cymi) ocnognozo npaea (4. 3 cr. 22 KoHctutyii).
3MiCT 1i€] BUMOTH TIOJISITA€ y TOMEPEIKEHHI MOXKIMBOCTI TIOCSITAHHST HA 3MICT Cy0’€KTUBHOTO

mpaBa IHIMBIA Yy MiSUIBHOCTI ajMiHICTpallii Ta MpaBOCYIIsA. 3aKOHOJABUE pPEryJIIOBaHHS

81 Pimenns KCY Ne 4-3m Big 03.10.1997 p. // KCY PB. — 1:39.
82 Pimenns KCY Ne 3-pn/2002 Bix 12.02.2002 p. // KCY PB. - 3:173.
8 Pimenns KCY Ne 9-pni/2001 Big 19.06.2001 p. // KCY PB. — 2:435.
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OCHOBHHUX IpaB MOBHHHO Y3TOJKYBAaTHCS 13 KOHCTUTYLIMHMMHU IiHHOCTAMU. lle BHpaxkaeTbcs
TAaKOXX Y KOHCTHTYIIMHIA BHMO31 IOJO MiSTIBHOCTI JEpXaBH, SIKA BHM3HAYAETHCS LIHHICTIO
JIOAWHU, 11 KHUTTAM 1 3I0pOB’SM, OCHOBHHUMH IIpaBaMu 1 CBOOOJAaMH, YECTIO 1 TiTHICTIO,
HEJIOTOPKAaHHICTIO Ta Oe3nekoro (cr. 3). Hampukinan, BU3HAUGHHS MEX peaizallii mpaBa Ha
iHpopMaIlifo TMOBUHHO BHPa)KaTW BTUICHHS KOHCTUTYIIMHOI IIIHHOCTI CBOOOJM i1€0JIOTii Ta
JOCTYITHOCTI CYCHUIBHO 3HaYYII0i iH(opMaii 1y KOKHOT 0COOH.

YV yvomy eionowenni 3acnyzoeyiome Ha ysaey ¢hopmynroganus Kowcmumyyii Pociticokoi
@eoepayii ma Ocnosnoco 3axkony DPH. Ocnosnuii 3akon ®PH nepedbauae, wo cymuicmo
OCHOBHO20 Npasa He modxce bymu 3auenyieHo (ao3. 2 cm. 19). 32iono 3i cm. 18 Koncmumyyii P®
npasa i c60600u MOOUHU | 2POMAOSIHUHA ,, BUSHAYATOMb CMUCT, 3MICH | 3ACMOCYBAHHS 3AKOHIB,
OisIbHICMb 3AKOHO0ABY0I i 6UKOHABYOT 61adu...”, a 8 u. 2 cm. 55 micmumucs npsama 3a00pona
sudasamu 3aKoHU, WO CKACOBYIOMb AO0 3MeHuLyloms makxi npasa i coboou. Koncmumyyis
Ykpainu suznae, wo ocnosni npasa € HesuuepnHUMU, 80HU ,, He MONCYMb Oymu ckacoeaui” i npu
,, APULUHAMMI HOBUX 3AKOHI68 OO0 6HeCeHHI 3MIH 00 YUHHUX 3AKOHI6 He OONYCKAEMbCS 36)YHCEHHS
3micmy ma obcsey icHyoyux npag i c60600” (cm. 22).

3aKkOH MOJK€ BCTAaHOBIIIOBAaTH OOMEKEHHS OCHOBHHX TpaB 1 CBOOOJ JIMIIE HA OCHOBI
KOHCTUTYUIHHUX  TOJOXKEHb. [HaKmie Taki TMOJOKEHHS  3aKOHY MOXKHAa  BU3HATHU
HEKOHCTUTYILIHUMHU y MOPSAIKY KOHCTHTYLIMHOTO KOHTpPONO. 3 iHIIOro OOKy NMpH BUMHEHHI
aJIMIHICTPATUBHUX aKTiB 1 il HE JOMYCKAETHCS 3BYKEHHS 3MICTY OCHOBHOTO IIpaBa.

B. Ilponopyitinicme i 3a00pona HAOMIpHUX 0OMedceHb OCHO8H020 npasa. Jlisi 1IHOTO
MPUHLIMITY TIOB’s3aHa 13 3aCTOCYBAHHAM 3aXO/1B, COPSIMOBAaHUX Ha OOMEKEHHSI OCHOBHHX IPaB 3
METOI0 3a0e3MeUYeHHs KOHCTUTYLIHHOTO JIady, cycniabHoi Oe3neku. OcobimBa Hampyra MOe
BUHHUKATH TpPHU HAKIAJeHHI OOMEXEeHb Ha CBOOOAY BHpAXEHHS MOIJAAIB, cBOOOMY 310paHb,
CBOOOJIy TIepecyBaHHS 1 TOCENeHHsS Tomlo. [IpomopiiiiiHicTh 3a0e3MeuyeThCsi TAKOXK Uepe3
MIPaBOBUI PEXKHUM 31HCHEHHS MPABOBHUX MPOIIETYD.

I'. Hopmamueni eapanmii Hanexcnoi npagosoi npoyedypu. 3MICT HaIEXKHOI MPABOBOL
IpOIeAYPH Ma€ CBil MarepialbHMA Ta MPOLECyalbHUN acmeKTH. Y BIAMOBIIHOCTI O BUMOT
MaTrepialbHOI HAJIEKHOI MPaBOBOI MPOIEAYPH ICHYIOTh TI€BHI CTaHAAPTH MIOJO0 3MICTY
HOPMATHBHUX aKTiB, III0 PETYJIOIOTh MOBEAIHKY ocoOu. Taki HOpMAaTUBHI aKTH HE MOXYTh OyTH
CBaBIIbHUMH, HEPO3YMHUMH, HECTIPABEVIMBAMH, HEOOTPYHTOBAHUMH YH 3aJI€KaTH BiJ
MOJIITUYHOI OIUTLHOCTI 3aKOHO/IABIIs, a 00paHi 3ac00M MarOTh OYTH OpraHIYHO Ta PalioHATHHO
CHIBBIIHOCUTHCS 3 Oa)KaHUM pe3yJNbTaToOM, SKUA JOCATAETbCA NPUUHATTAM JIE€P>KaBHOTO
pimenHs. Taki KOHCTUTYIIIHHI BUMOTH yOe3MeuyoTh 0co0y Bijl CBaBIIbHUX 1 HEOOTPYHTOBAHUX
Jiil myOiyHOT Biaay, sIKi 31IHCHIOIOTHCS HA MiJCTaBl HOPMATHUBHOIO IPaBa, SKUN CyNepeuuTh

(byHIaMEeHTaIbHUM MPUHLIMIIAM [IpaBa Ta rapaHTisiM CBOOOAM BUIBHOTO PO3BUTKY 1HAMBIJA.
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Bumoru nHanexxHoi mpaBoBOI Iporeaypu mnependadaroTh rapaHTii MpU 3aTpUMaHHI 0CO0H,
BEJICHHI JIOCYJIOBOTO CJiJICTBa, OCHOBHUX CTaHIAPTIB PO3TJsLAy chpaB y cyai (ct.ct. 60 — 64
Koncrutymif).

1) Ilpaso e 6uxonysamu s16HO 3104UHHI po3nopsaodicents yu Haxasu (cT. 60). Hakmamanus
000B’s13KIB Ha 0COOYy MOBHHHO OyTH YITKO 1 OJTHO3HAYHO BH3HAYaThcs y 3akoHi (4. 1 cr. 19
KoHcTuTyii), OCKUTBKH CTOCOBHO CITy*KO0BUX OCI0 Ji€ MPUHIMI ,,JO3BOJIEHO BCE, IO MPSIMO
nepeabaueHo y 3akoHi”. TakuM 4YHMHOM, pO3MOPSIKEHHS Ta Haka3W, SKI € SBHO €
HEOOIPYHTOBAaHUMH Ta HE3aKOHHUMU HE IiJISTal0Th BUKOHAHHIO.

IIpobrema npasomipnocmi 6UKOHAHHA SIBHO 3JIOYUHHUX HAKA3I6 BUHUKIA 8 XO0OI
Hiopnbepsvkozo npoyecy. Hayucmu, AKi 36UHy68ayy8anUca y 64UHEHHI 3104UHI8 NPOMU TH0OCMEA,
BUNPABOOBYBANU IX BUUHEHHS MUM, WO BOHU GUKOHYEANU HAKA3U BUWECOAWUX THCMAHYILL.
Oonax Hiopnbep3vkuii mpubyHan He 8348 YK NO3UYil0 00 Y8acu, OCKIIbKU UYi 0codu
VCBIOOMII0BANU, WO BOHU 8UUHAIOMb 3NOYUHU NPOMU TH0OCMEA, AKI € AHMULYMAHHUMU 34 C80E€I0
cymuicmio. Ha inocogii yceioomnenns ocobu wo0o MONCIUBOCMI HEBUKOHAHHS S8HO
3OYUHHUX HAKA3I8 Oa3yemuvces 3akoHodascmeo kpain Llenmpanvnoi ma Cxionoi €sponu npo
JIOCMPAYito 0epHCasHUX NOCAO08YI8, SKI Y MUHYIOMY CRIBNPAYIOBANU 13 CReycrydcoamu Kpain
maxk 36aHoi ,, HAPOOHOI deMoKpamii”, sAKi MaKo’c GUUHAIU 3104uHU npomu 10ocmea. Cbo2o0Hi
NEepPioOUUHO BUABIAIOMbCA BUWI NOCAO0BI 0COOU, 5KI AKMUBHO 6elU CRIBPOOIMHUYMEBO 3i
cneycayscoamu, wo Cmae iHKoau NPUYUHOIO YPAOOBUX KPU3.

KoHcTHTyIliSI BCTAHOBIIOE OIOCEPENKOBAHO JOJATKOBI KBamidikaliiiHi BHMOTH 010
000B’s3KIB TIOCAIOBUX 0Ci0, OCKUJILKM BOHU TTOBHHHI CAMOCTIHHO BijAaBaTH co0i 3BIT y TOMY, Yd
HE BUMAara€ BHIIECTOSAIIA IHCTAHINS BUKOHYBATH HaKa3W, SIKI € CYMHIBHHUMH 3 TOYKH 30Dy
JeTiTUMHOCTI. Bajgamu siBHOT Ta 04eBHIHOI 3aKOHHOCTI HaKa3y MOXYTh OyTH: MPUUHATTS HOTO
HEKOMIIETEHTHUM OPraHOM; MPUMYIIEHHS OCOOM 1O BUMHEHHS 3JIOYMHY YM I1HIIOTO AEIIKTY;
BUJAHHS HakKa3y IUISXOM 3JI0BKMBAHHS MMOBHOBa)KEHHSMHU; BUKOHAHHS Haka3y He BIJIOBiIae
nyOTiYHUM 1HTEepecaMm; BUIAHHS HAaKa3zy 3 MOPYUICHHSIM MPOIEAYPH TOIIO. Y TaKOMY BHUIIAJIKY
ajZipecaT HE3aKOHHOTO Haka3y 3000B’SA3aHMI HEBIJKIAJHO MOBIJIOMHUTH IOCAJOBY OCO0Y, IIO
BHJIQJIa HAKa3, PO MOro HE3aKOHHMI XapakTep.

2) Ilpunyun non bis in idem (ct. 61 KoncTutymii) nependadae, mo ocoda He MOXKe OyTH
NPUTATHYTA JBiYl 32 OJHE 1 T€ K came npaBonopyuieHHs. €Bporneiicbkuii Cys 3 mpaB JIIOJUHA
TIyMauuTh L0 TapaHTII0O TAaKUM YWHOM, LI0 Oco0a, siKa MpuUTATasacss 10 KPHUMIHAIBHOL
BIJIMOB1IAJILHOCTI, HE MOX€E OyTH MOBTOPHO MPUTATHYTA 70 BIAMOBITATHHOCTI B 1HIIIA JAepiKaBi-
y4acHHII €BpOMNerchbKo1 KOHBEHIIIT, SIKIO: BOHA OyJia BUIIpaBIaHa; MPU3HAUYCHA Mipa MOKapaHHS

Oyna moBHICTIO BinOyTa abo BiZOyBaeThCs, 0 HEi 3aCTOCOBAHO aKT aMHICTii a00 MOMUITYBaHHS,
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CIUTMB CTPOK JABHOCTI MPUTATHEHHS J0 BIAMOBITAIBHOCTI; Cy/J BU3HAB 0COO0y BHHYBATOIO 0€3
MPU3HAYCHHS MIpH MOKapaHHSI.

[Tpuniun non bis in idem 0coOIMBO TIIyMAayUThCS CTOCOBHO BHUIAJKIB 3aCTOCYBaHHS
pI3HUX BHIIB IOPUIUYHOI BIIMOBINATBHOCTI. Tak mpu3HaYeHHS 0CO001 MIpH KPUMIHAJIHLHOTO
MOKapaHHs HISKMM YMHOM HE MOJK€ 3BUIBHUTH 3aCy/KEHOTO BiJ BIAIIKOAYBAHHS 3aBAaHOL
3JI0YMHOM MIKOJU 0C001 (IIMBLIHLHO-TIPABOBOI BiIMOBIAAILHOCTI). 3a JIOT1KO0 BUKIIOUYAIOTh OJHA
OJIHYy JTUIIIe KpUMiHAIbHA Ta aMIHICTpaTUBHA BiANOBINAaTbHICTh, OCKUTBKHU TXHs AuQepeHIiaris
3aJIEKUTh BIJl CTYMEHS CYCHUJIBHOI MIKIJUIMBOCTI [isAHHSA. Takok BHUHHMKAE mpodiiemMa
3aKOHOJIaBUOTO PETYJIFOBAHHS BHITAJIKIB MPHUTITHEHHS 10 FOPUIWYHOI BiAMOBIAAIBHOCTI y pasi
BYMHEHHSI 0C00010 ABOX 200 OibIIIe MPABOMOPYIIICHh OAHOTO BUTY.

3rigno KoHcTuTynii opuanyHa BiAMOBIJANBHICTH TMOBHHHA MATH I1HAMBIAyalbHUN
xapakrep. lle monoxeHHs Hacammepel O3Hayae, 10 € HEMNpPaBOMIPHOIO KOJIEKTHBHA
BIJIMOBIIAJIbHICTh 32 MPUHIIMIIOM ,,KPYTOBOi MOPYKH’’, 32 O3HAKOK MPUHAIEKHOCTI 0 TEeBHOL
COLIANbHOT CHUIBPHOTH, WIO0 B CBOI YepPry CyNEepedYuTh NPHUHIUIY HEMPHUITYCTUMOCTI
TUCKpUMiHamii. MoXXJIMBe MPUTATHEHHS 10 IOPUANYHOI BiIMOBINANBHOCTI JIMIIE Ti€l 0coOH, sKa
Oe3rocepeTHLO BUMHMIIA TTPABOTIOPYIICHHS, a HE WieHIB ii ciM’i, poanuiB Ta Onu3bpkux. [Ipu
BU3HAYCHHI MIPH MOKapaHHS BPAaXOBYEThCS BIK, CTaTh, 0cO0a MPABOMOPYIIHHUKA, Yac, MICIE 1
00CTaHOBKa BUMHEHHSI IPABONOPYIICHHS, OOTSDKYIOU1 Ta MOM SIKIITYI04Yi BUHY OOCTaBUHU TOIIIO.

3) Ilpesymnyia nesurysamocmi (CT. 62) — 1le MPUIYIIEHHS, IO 0c00a € HEBUHYBATOIO Y
BUMHEHHI TMPaBOMOPYIIEHHS 10 THUX TMip, TMOKW ii BHHY He OyJe JJOBEICHO CYyJIOM B
YCTAaHOBJICHOMY 3aKOHOM TOPSIIKY. TsArap JoKa3yBaHHS IMOKJIAA€ThCA Ha 0cCi0, sSIKi Ha OCHOBI
3aKOHY YIOBHOB@)XKEHI BECTH KpHUMIHAJIbHE TMEpeciiyBaHHS o0co0HM (Ii3HaBad, CIIIYUH,
npokypop). Jlokasu moBHHHI OyTH OTpHMMaHi BUKIIOYHO 3aKOHHHM ILISXOM. SIKIO iCHYIOTH
CyMHIBH y 3aKOHHOCTI OTPHMMaHHsI JOKa3iB (IPOHMKHEHHsI B JKHUTIO OCOOU i OOIIyKy Oe3
CyJIOBOTO JO3BOJIy TOIO), Taki JOKa3W HE MOXYTh IOKIJIaJaTHCS B OCHOBY OOBHMHYBau€HHS
0co0u 1 BOHM HE MUIAraloTh OLiHLI cyfgoM. OcobucTte 3i3HaHHS 0cOOM Yy BUMHEHHI 3JI0YMHY He
Ma€ IOPUAMYHOI CHJIM, OCKUIBKM BHHHMKA€ HEOOXIIHICTh CYJOBOI MEpeBipKM 0OCTaBHH
OTPUMAaHHS TaKOTO 313HaHHS, 1100 BOHO HE BUKIIMKAJIO CYMHIBIB BIpOT1HOCTI.

36uyaiinoro npakmuxow OiNbHOCMI 0p2aHié OI3HAHHS, 00CY008020 CAIOCMBA Ma Cyoy y
nepioo Paoancvrkoeo Coro3y 6y10 nadannsa nepesazu y 00Ka308iil 6a3i KPUMIHATbHUX CNPAG came
0coOuUCmomy 3I3HaHHIO 0COOU ) GUUHEHHI 310uuHy. 3a GI0OMUM BUCIOBOM CYMHO3BICHO2O
PaoAHcbko20 npoxypopa A. Buuiencobkoeo ocobucme 3i3HaHHA 0CcOOU Y 8UUHEHH] 3T0YUHY 83a2ali
ssadicanocs ,,yapuyero 0okaszie”. Ille naknaoano cneyughixy Ha cmuib OiSLIbHOCMI OpP2aHi8
Oi3HAHHS, 00CY008020 CIOCMBA Mma cyoy, W0 NPU3BO00UI0 00 HENPABOMIPHUX CYOOBUX DilleHb,

npumsieHeHHs: 00 KPUMIHAIbHOI 6i0nosioanrbHocmi HeguHysamux ocib. Taxa npaxkmuka 6yna
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3PYYHOI0 Y  NOAIMUYL  OepICABHUX penpecitl Npomu  IHAKOMUCTAYUX, OUCUOEHMI8 Ul
,, AHMUPAOsAHCLKO020 enemenmy’”’. Ha dcanv, ya npakmuka wje i Cb0O20OHI IHKOU 8i0Y)Y8AEMbCA )
OISIIbHOCMI NPABOOXOPOHHUX OP2AHI8 MA 8 X00i PO32150Y KPUMIHATLHUX CRPAS8 CYOAMU.

OcobucTe 313HaHHSA AK JOKa3 YAMOCh Haraaye CTaH, KOJIM JIOKa3d CTOCOBHO BHHYBATOCTI
0coOM y BYMHEHHI 3JIOYMHY IPYHTYIOThCS Ha mnpumynieHHsx. KoHcturyiiiiHa 3a00poHa
3aCyKeHHSI 0COOM BUKITIOYHO HA MPHITYIICHHSX MEPECIIiay€e 3a METy MOMEPEAUTH 1 IPUIHHUTH
HENPAaBOMIpHY MPAKTUKY 3JI0BKUBAHHS MTOBHOBAXCHHSIMH MOCATOBUX 0Ci0, K1 BEAYTh Ai3HAHHS
Ta JOCYIOBE CHIACTBO. Y BHUIAJKY, KOJIM OCO0y, IO MiJO3PIOIOTh Y BUYMHEHHI 3JI0YHHY,
3aTPUMYIOTh 1 TPUMAIOTh TiJ BapTO0, BUHUKAE CUTYyaIlisl, KOJM BOHA TMOBHICTIO 3aJICKHUTh BiJI
aJMIHICTpalii yCTaHOBM TPUMAaHHs IiJ BapTOO, IMOMEPEeIHLOrO 3aTpUMaHHSA. Y 3aTpUMaHOi
0c0o0M 3MEHIIYIOTHCS MOXJIMBOCTI Y 3aXHCTOBI CBOiX NpaB, HaBITh SKIIO 3a0e3nedyeTbes ik
IIPaBO Ha MPaBOBY JONOMOTY 3aXMCHUKA. [HIIMMU cloBaMH Taka ocoba € 3aHAATO ypas3JIMBOIO
B1JI MOJIMBHUX 3JI0BKMBaHb 3 OOKY OpraHiB, 10 BEIyTh CIIICTBO.

3 mpe3ymmilii HEBHHYBAaTOCTI BHILUIMBAE, IIO0 BCI CYMHIBH CTOCOBHO JOBEICHOCTI BHHH
ocobu Tiymayarbcs Ha il KOpPHCTh. Y BHIAQAKY HENPaBOMIPHOTO NPUTITHEHHS OCOOM [0
KPUMIHQJIBHOI BiJIMOBIIaIbHOCTI, BOHA MOX€ BHMAaratu y CyJOBOMY TOPSIIKY BiIIIKOyBaHHS
MaTepiajgbHOi Ta MopajibHOI mKoaAu. OJHAK Cy0Ba MPAKTUKA CBIAYUTH, IO € JOCUTh YaCTUMU
BUIAJKaMU 3aCy/DKEHHs Oci0 10 mo30aBlieHHS BOJII camMe Ha TEepPMiH, SIKUH BOHA (HaKTUIHO
BifOysna y MiCHAX THMYacoBOrO TpPUMAaHHS TiJ BapTol0 3 METOI0 YHUKHEHHS Bij
BIJIMOB1IAJILHOCTI JA€PKaBU, X04a iICHYIOTh 1CTOTHI CYMHIBH IIIOJIO JOBEJICHOCTI BUHHM TaKUX 0OCi0.

4) I'apaumii npomu camoobmosu iHousioa y xo0i kKpuminaibho2o npoyecy (ct. 63). ko
ocoba € CBiAKOM, MiJI03PIOBaHOI0, 0OBHHYBAaYeHOIO a00 MiACYAHOI0 Y KPUMIHAIBHOMY IPOIIEC,
Jie KOHCTHTYI[IHHA TapaHTis 3BUIBHEHHS BiJl IOPUIUYHOI BiJNMOBIAATBLHOCTI 3a HEHAJaHHS
CBiTUeHb MI0JI0 cebe, WieHiB ciM’i Ta Onu3bkux poaudiB. Kojo Takux 0Ci0 KOHKPETH3YETHCA
3aKOHOM. Taka rapaHTis CIpsiMOBaHa Ha 3a0e3MEYeHHS MOPAJBHOCTI Y CYCHIIBCTBI, METOIO
SIKOFO € 3a0e3MeYeHHs MUTICHOCTI CiM’i SK COLianbHOI IIIHHOCTI, IHCTHTYI[IHHOI OCHOBH
CYCIITLCTBA.

Mooicaugicme 10puouuHOi 8iON0BIOAILHOCMI 3a He HAOAHHA C8I0YeHb NPOMU OIUZLKUX
ar0oell niopusae 3acaou 0os8ipaueocmi y cycnitbemsi. Ilpakmuka macosux 0OHOCI8, sKa
3aoxouyeanaca opeanamu I'T1Y — HKBJ[ — MI'E — KI'F y Paoaucexkomy Cowsi ciyicuia
8ANCIUBOIO THCIMUMYYIUHOIO OCHOBOK CMBOPEHHSA ammocghepu 63aEMHOI He0os8ipaUeoOCmi ma
cmpaxy y cycnitbemsi. Ak 8idomo, cmpax ma nauiena i0eonolis € BadCIUSUMU O3HAKAMU
MOMAnimapHo20 pexscumy ma 3acooO0m nepeciioy8aHus IHAaKOMUCIAYUX. 3 Memoro 3abe3neyents
npasoeozo xapakmepy 3a60poHu maxoi Henpagomiproi npaxmuxku Koncmumyyis nepeobauac,

WO 3aKOH NOBUHEH GUSHAYUMU KONO MAaKux Oauzbkux poouuig. 3eiono 3i cm. 32 KIIK oo
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ONU3LKUX POOUYIB HANEHCAMb OPYHCUHA/UO0N08IK, bambKu, Oimu, pioui opamu i cecmpu, 0i0 i
baba, enyxu. Taxooxc neoOxiono mamu Ha yeasi, wjo Kowcmumyyiunuii Cyo posuupus Kouo
maxux ocio Hadasuwiu MIYMayeHHs MepMIHy ,, 4ieH cim’i”.

[Tino3proBaHOMYy, OOBHHYBau€HOMY TapaHTYIOTbCS TIPAaBO Ha 3aXUCT. TaKWil 3aXuCT
3MIMCHIOETHCS 0COOMCTO abo0 3axrucHUKOM. [IpaBa migo3proBaHOr0, OOBHHYBAUYE€HOTO MOXKE OyTH
00MEXEHO Ha OCHOBI 3aKOHY Ta BCTAHOBJIEHO BHPOKOM cyay. TakMM YMHOM BCTAHOBIIOETHCS
KOHCTUTYLIIfHA BUMOTra OOIPYHTOBAaHOCTI OOMEXEHb NpaB IiI03PIOBAHOTO, OOBHHYBAYECHOTO.
3riHO 31 CT. 6 €BpOINEWCHhKOT KOHBEHINT 3 TpaB JIIOJAWHM KOXKHIW JIFOJMHI, 3BUHYBaYeHINA Yy
BUYMHEHHI 3JI0YMHY TapaHTYIOThCS MPUHAWMHI Taki mpaBa. Hacammepen il TapaHTy€eThCs PaBO
OyTH HEBIAKJIAIHO 1 JeTadbHO MOIH()OPMOBAHOIO 3pO3YMIJIOI0 sl HET MOBOIO MPO XapakTep i
NpUYMHY OOBHMHYBAYEHHS MPOTHU HEi, MaTH JOCTAaTHHO Yacy i MOMJIHMBOCTEH AJIS MiJTOTOBKH
cBoro 3axucry. Ilimo3proBaHoMy, 0OBHHYBAaYEHOMY TapaHTYEThCS 3aXMINATH ce0e 0COOMCTO UM
BUKOPHUCTOBYBATH MPABOBY JOTIOMOTY 3aXHCHHMKA Ha BIIACHUM BHOIp ab0 onepkaTu Oe30IIaTHY
MPABOBY JIOMIOMOTY 3a KOIIT JIEPKaBU, SKIIO 1€ BUMAraloTh iHTEpecH mpaBocyis. Takox I
0ocoOu BMpaBi JONMUTYBATU CBIJKIB, IO CBiYaTh MPOTH HUX, a00 BUMAaraTh iX BHUKJIHMKY Ta
JIOTTUTY.

5) Ilpunyun nulla poena sine lege. OCHOBHI TpaBa 1 CBOOOIU MOXYThb OyTH OOMEKEHI
BUKJIIOYHO Yy BHUNAaaKax, nependadenux Koucrturymiero Ykpainu (ct. 64). YV ceHci 1IbOro
KOHCTUTYI[IHHOTO TIOJIOKEHHS IOPUAMYHA BIANOBINANBHICTh MiAMANA€ TiJ O3HAKU TOHATTS
,,OOMEXEHHsI OCHOBHHMX IpaB 1 ¢B000a” . Mipu IOpHUIWYHOI BIAMOBITATBLHOCTI MOXYTh OyTH
nepeadaveHi BUKIIOYHO 3aKOHOM, a HE aJIMIHICTPAaTUBHUM aKTOM. Takuii 3aKOH TOBUHEH HOCHUTh
NPaBOBUI XapakTep i HE BCTAHOBIIIOBATU HaJIMipHI OOMEXEHHs y peasizaiii OCHOBHHX IIpaB,
NPUHIDKYBAaTH YeCTh 1 TiOHICTH OCOOHM. 3aKOHOM € JIMIIEe TOW NPAaBOBHM aKT, SKUM Y

BCTAHOBJICHOMY TMOPSIKY HAOpaB YNHHOCTI 1 HE BOJIOJII€ 3BOPOTHOIO CHIIOKO.

4. I'apanTii cnpaBeIJIMBOIO i Y4eCHOI0 CyA0BOI0 Ta aIMIHICTPATHBHOIO NpoLeCy.

KoHcTuTyniiiHi cTaHIapTH BYMHEHHS aJMIHICTPAaTUBHHUX il Ta pO3IJIsAYy CIpaB y CyAax
Oynu BUpOOJIEHI HAa TPOTA31 TpUBAJIOTO 4yacy. B YkpaiHi chOTOJHI € aKkTyaJlbHUM BUBYCHHS
€BPOTIECHCHKOTO JOCBIAY BUMHEHHS aIMIHICTPATUBHUX MiH, 3Ba)Kal0OUW Ha HEJIABHIO TOTAJITapHY
npaktuky y PansHcerkomy Coro3i. €BpOINEHChKHI MOCBIJ € aKTyaJlbHUM TaKOX 3BaXKAIOUW Ha
3000B's13aHHS JIeP)KaBU JI0/ICP’KYBATUCS BIAMOBIAHOT MPEIEICHTHOT MPaKTHKH €BPONEHCHKOro

cyay 3 npaB moauHu. Sk 3aznavae K. Exmrraiin, mpubmauzno 3 1960-x pokiB y 3axigHii €Bporri
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Oynu BUpPOOJICHI TPHUOIW3HO OJHAKOBI HEMWCaHI KOHCTUTYIMHI 3acaid BYMHEHHS JIIH

TIPOLIECYanbHOTO XapaKkTepy Mixk opraHaMy IMyOIi4HOl BIaAy Ta IPUBATHUMH 0CO0aMH "
0608’30k do0asamu 00 KONHCHO20 PiuileHHs 8KA3IBKY HA NPABOSI 3acoduU, 0e HAB0OUMbCS

iHhopmayis npo me, 6 AKIU IHCMAaHYIT I 8 AKUL CMPOK PILUEHHSL MOICHA ONPOMECH)BAMU.

0008 ’a30K OeporcagHux opeauie npuimamu 00 yeazu 6Ci HACMYNHI OOKYMEHMU, HABIMb
AKWO NIOHAMI NUMAHHA He 6X00aAmb 00 U020 KomnemeHyii. Jlepicasna ycmanosa modice
CaMOCMINIHO HANPABUMU OOKYMEHM, Wo NOCMYNUE, Y KOMREeMEeHMHUU OpeaH i npoiHghopmysamu
3As18HUKA NPO me, Kyou 0)8 nepecianuii 00OKyMeHm.

Ipunyun poscnioysanna — 0epicasHa yYCcmaHosa NOBUHHA CAMOCMIUHO nepesipsmu
Gaxkmu. I'pomadanun moduce nuuie CmMEEPONICY8AmMu, dane He HABOOUMU HIAKUX OOKA3IE.
I'pomaoanun ne mooxce dymu 30008 ’s13aHull Hadasamu 00BIOKU DIZHO20 Xapakmepy 3 IHUUX
0epoHcasHux ycmanos abo 3asipsamu OOKyMeHmu y Homapiyca.

3po3ymino, wjo maki €8poneucvKi NPpUHYUNU we auue nompedyioms c8020 6MINeHHA )
8imuusHAHY aominicmpamusHy npakmuky. Cbo200HI ICHYIOMb ICMOMHI MpPYOHOWI U000
68€0€HHs NPUHYUNY ,,€OUHO20 GIKHA Yy Npakmuky peecmpayii cyo’ekmig 20cnooapcvKoi
distbnocmi, peecmpayii @izuunux ocio6. B Vkpaini noxu wo He CKIa8cs CMAH B3AEMHOIL
008IPIUBOCTNT MIJHC OEPIHCABHUMU YCMAHOBAMU MA NPUSAMHUMU OCODAMU.

[IpaBoBi mpoueaypu TOBHHHI BIANOBIAATH TI€BHUM KOHCTUTYLUHHMM HPUHIUIIAM.
Hacammepen anmiHicTpaTMBHA Ta CyAOBa TNPAaKTHKa TIOBHHHI BIAMOBIAATH MPUHIIMIIAM
BEpPXOBEHCTBA IpaBa (CT. §) 3akoHHOCTI (4. 2 cT. 19).

1) 3akonnicms ma c60b600a po3zcyoy ypsaoy ma aominicmpayii. [IpaBoBi akTH agmiHicTparii
Ta CyJOBOI BJIaTy BHIAIOTHCI HA OCHOBI 3akoHy. Taki akTH BHUJAIOTbCS HAa BHKOHAHHS
KOHKPETHUX TPHUIHCIB 3aKOHy a00 BOHM KOHKPETH3YIOTh MOTOo 3MiCT, HI0 mepeadayae
nepeadavaroTh TUCKpEIito (po3cyn).

AJIIMIHICTPaTUBHUI aKT YM CYJOBE PIIICHHS, SKI MPUHHATO BIAMOBIIHO O BHU3HAYCHHX
dopmanpHOCTEH, Mae [OpUAMYHY CHIIy 3aKOHY Yy MeXax OpUCAMKII opra”y (iforo
MOBHOB&)XEHb, TEPUTOPIi MOIIMPEHHS BIaad, MPOLEAYPH NPUHHATTS), U0 MPHUUHAB LEH aKT.
OnHak y Cy10BOMY TOPSIIKY aJIMIHICTPATHBHI aKTH MOKYTh OyTH OCIIOPEHI 1 BU3HAHI HEUHMHHUM
3TiTHO TICBHUX TPABOBUX KPHUTEPIiB.

Taki kpuTepii MpaBOBOro XapakTepy aKTiB OpraHiB BIAJAM BU3HAYEHI y CYIOBIH MpakTHII
e (parMeHTapHo. 3TiIHO yCTaleHOi MPAaKTUKU TOCHOJAPCHKUX CYIIB JIMILIE OKPECICHO
OKpeMI1 IapaMeTpH MPaBOBOTO 3MICTY aKTiB IyOJIYHO1 BIIAIH:

Ilpe3uois Buwozco 2ocnodapcvkoco cyoy nog’ssana npupoody axkmis opeauie nyOniuHoi

61a0uU 3 iX 81ACMUGICMIO NOPOOHCYBAMU NPABOGI HACIIOKU MA Pe2yIO8AHHA ,,MUX YU THUUX

84 K. DkmraitH. Yka3. cou. — C. 265.

72



CYCRiNbHUX BIOHOCUH”, X 0008’A3KO8UM Xapakmepom OAsf YYACHUKIE YUX 6iOHOCUH. B
3anescHocmi 6i0 xapaxmepy ma 00cs2y IOHOCUH, W0 8Pe2YIbOBAHO HUM, AKMU NOOLIAIOMbCA HA
aKmu HOPMAamueHo2o i HeHopmamueHo2o xapakmepy. OCHOBHUM KpUumepiem HOPMAMUEHOCHI
npagoeoco aKkmy BU3HAEMbCS HAABHICMb NPABUL, WO HOCAMb ,,302aNbHUll YU JOKATbHUL
xapaxmep ma 3acmocogy[]mvcs HeoOHopazoso”. Bionosiono niocmaseamu 05t BUSHAHHA AKMY
HeOIUCHUM € NOPYWEHHS HAeHCHOI Npasoeoi npoyedypu i ,,npas ma 0XOPOHIOBAHUX 3AKOHOM
inmepecis” 3ainmepeco8ano2o yuacHuxka npagogioHocun. llopyuienns npasoeoi gopmu axmy
Modice CyxHcumu niocmaeoro 05 1020 CKACY8AHHA Juuie y 8UNAOKY, AKWO makKe NOpyUleHHs
,, CRPUYUHUIIO NPULIHAMMSA Henpasuibroz2o axma”. S

BaxmBoro yMOBOIO MPUHIIMITY 3aKOHHOCTI € OOTPYHTOBAHICTh pillleHb. PillleHHS TOBUHHO
OyTH OOTPYHTOBAaHO y MHCbMOBOMY BHIJISAII, OyTH 3po3yMinuM. Ilpu yxBaneHHi pimeHHs 0cobi
MMOBUHHO OYTH P03’ SICHEHO PO MOXKJIUBICTh HOTO OCKap)KEHHS.

2) Jlocmynunicmo 00 ynpasnincokux npoyedyp. lleit mpuHIMn Buctynae GyHaaMeHTaTbHOIO
OCHOBOIO sl 3a0e3nedyeHHs: e(PEeKTUBHOI CHUCTEMM TapaHTyBaHHS KOHCTUTYLIHHOTO MpaB i
cBobox. [lo-meprire, 1eil MPUHIIMIT BUILTABAE 13 000B 3Ky OpraHiB IMyOJIiYHOI BN JOBOJUTH
JI0 HaceJIeHHS 3MICT HOPMAaTHUBHO-IPABOBUX aKTIB y BU3HAYEHOMY 3aKOHOM MOPAAKY. OCKUIbKU
HE3HaHHS 3aKOHY HE 3BUIbHSAE 0COOYy BiJ IOPUIWYHOI BIAMOBIAAIBHOCTI, 3raJlaHUi MPUHIIUII
MOBUHEH HEYXUIBHO JOTPUMYBATUCS 3 TOUKH 30py 3a0e3meueHHs IpaBoBO1 0€3MeKu 0COOH.

[To-mpyre, ocoba, mpaBa i cBOOOAM SKOT MOPYIIEHO, CAMOCTIHHO PO3MOPSIKAETHCS CBOIM
MpaBOM Ha 3BEPHEHHS JI0 OpraHiB MyOJiyHOT Biaau. BoHa caMOCTiIHHO BU3HAYAE TIPEAMET CBOTO
3BEpHEHHS, ()aKTHYHI OOCTAaBMHM CHpPaBH, MPEIMET IMPaBOBOTO cropy. 3 OOKy TpeTix ocio,
OprasiB myOIiuHOI BJIaIH, X MOCATOBUX OCI0 € HEMPUITYCTUMHUMH JISTHHS OO0 BCTAHOBJICHHS
NEePEIIKO/I, OB’ A3aHUX 13 caMUM (pakTaM 3BEpHEHHS 0COOH 3a MPABOBUM 3aXHCTOM.

JIoCTyIIHICTh TIPAaBOBOTO 3aXHWCTy BHUBOJMTHLCS 13 IMO3UTUBHOTO OOOB’S3KYy OpTraHiB
myOiyHOT BiaaM 3a0€3MEYUTH CIPHUATIMBI MPOIEAYPH PO3B’SI3aHHS COIIATbHO-TIOTITHYHUX
KOH(JIIKTIB y CyCHIJILCTBI HA OCHOBI MIPUHIUIIIB BEPXOBEHCTBA NPaBa i CIIpaBeIMBOCTI.

3) [Tapaumii Oogipaugocmi Mid YUHOBHUKOM mMA IHOUBIOOM. 3TiTHO TIPE3YMITIii
JOBIPJIMBOCTI TIPUITYCKAEThCS, IO y TPaBOBIA Jep)kKaBl TPOMAIsSHWH MOXE OYIKyBaTH, IO
JepkaBa OyJie MOCTyHaTH MO HOTO BIIHOIIEHHIO CIPABEIJIMBO 1 TOOPOCOBICHO. Y CBOIO 4epry
JiepKaBa TMOBHMHHA BUXOAWTU 3 TOrO, IO TPOMAASHUH € JOOPOCOBICHUM 1 JIOSIIBHHM 10
BifHOMIEHHIO 10 Hei. [Ipe3ymmilis MOBIpAMBOCTI BU3HAYAETHCS KOHCTUTYLIMHUMHU 3acalaMu

MKJIYBAaHHS IIPO 3MIMHEHHS TI'POMAISIHCHKOI 3JIaroau, 3B’SA3aHOCTI IEP)KaBU IIpaBOM Ta
2

8 IIpo nesiki NUTaHHs IPAKTUKY BUPIIIEHHS CIIOPiB, OB’ A3aHUX 3 BU3HAHHAM HEIIHCHUMHU aKTiB IEpP/KABHUX UM IHLIMX OPTaHiB:
Po3’sicuennst npe3unii Buioro ap6itpaxHoro cyay Ykpainu Bix 26.01.2000 Ne 02-5/35.

73



OCHOBHUMHU TIpaBa 1 CBOOOJaMH JIIOAWHHM 1 rpoMaasHuHa (CT. 3), mpaBa KOKHOI JIIOAUHHA HA
BUTBHUI PO3BUTOK CBOET 0COOMCTOCTI (CT. 23).

B Vkpaini ude cynepeunusuii npoyec HANA200JCEHHS OO0BIPIUBUX BIOHOCUH MIdIC
e2pomaosiHamu ma oepicasoro. Tpyonowi noaseaoms y cmepeomunax 8i0HOUEHHs 00 ePOMAOsH
3 00Ky Oepoicasu, sKe KUOAEMbC IHKOAU Y KpAUHOWi. 3 00HO20 0epicasa HAMA2AEMbCs
HAOMIPHO ONIKY8AMUCS HAO 2POMAOSIHUHOM, WO 38YIHCYE MONCIUBICIb BUOOPY HUM 8apiaHmMis
peanizayii cgoix npasa, 3 iHWL020 OOKY — 0epaHcasa po3ensiode 2poMAadsHUHA K cy0’ekma,
iHmepecu 5AKO20 3HAXOO0SIMbCA Y CYNEPeyHOCmi 13 0epicasHUM IHmMepecom, 00 HAK020 Y
KPAUHbOMY BUNAOKY MOJICHA 3ACMOCY8AMU 3aX00U penpecii. 3 00Ky epomaodsan 6i0uy8acmvcs
3HAUHA ~ He008ipa 00  0epIHCABHUX  YCAHO8  36aXCAIOYU  He  NOPIBHAHO  HeOAasHill
AOMIHICMPAMUBHO-KOMAHOHUTL  CIMULbL  VNPAGIIHHA ~ mMa  NPAKMUKYy  Nepecuioy8anHs
IHAKOMUCTAYUX.

JloBipMBICTh Tependavae B3a€EMHY BIiATOBITAIBHICTh NEp)KaBU 1 TpOMaisHUHA. 3 OOKYy
JEp’KaBHOT YCTAHOBU € HEMPUIYCTUMUM 3JIOBKUBAHHS MpaBoM. [lia 370BKMBAaHHSAM TPaBOM
Ma€ThCs Ha yBa3l Take 3aCTOCYBaHHS MPaBOBOI HOPMH, SIKE CyHepeuuTh il MeTi, s peanizamii
IHTEpECIB, SK1 II€I0 TPABOBOIO HOPMOIO HE 3aXHUIIAFOTHCA.

4) Ilybniunicmv ma enachicmes npoyecyarvHux npoyedyp. 3rigHo 3 m. 7 4. 2 cr. 129
Koncturyuii npu 37iiicHeHH] paBoCy sl TapaHTYEThCA TIACHICTh CYZ0BOTO MpOIecy. 3 HbOTOo
KOHCTUTYLIHHOTO TPUHIMITY BUIUIMBAE, IO MPOLECYabHI MPOIEAypd MOBUHHI BiIOBIIaTH
MEBHUM BHUMOTaM. 3 aHaIi3y KOHCTUTYIIIWHOTO PETYIIOBAaHHS OCHOBHHX MpPaB 1 CBOOOI BHIHO,
[0 BUMOTH TyOJIYHOCTI 1 TJIACHOCTI TOIIMPIOIOTHCS HA MPABOBUN PEXHUM iX 3MIHMCHEHHS Ta
3axucTy. KOHCTHTYIIiSI BCTaHOBIIOE 3arajibHi rapaHTii MyOJiYHOCTi: 30KpeMa, TapaHTYEeThbCS
KO>)KHOMY TPOMaJISHUHOBI TPaBO 3HaHOMUTHCS B OpraHax MmyOJi4HOI BJaau 3 BIIOMOCTSMH IIPO
cebe, SKIIO BOHU JIMIIE HE MIANANAIOTh I PEKUM TPABOBOI OXOPOHH B SIKOCTI IpeaMeTa
Jep>KaBHOI TaeMHHUIIl 49M KoHpiaeHIiHHOT iHpopMmaii. KoxkeH Moxke y CylnoBOMYy MOPSAKY
BUMAaraTi CIPOCTYBaHHS BIJIOMOCTEH, IO MalTh O3HaKW audamariii, Ta BUMaratu
BIJIIIKOAYBaHHSI 3aB/IaHOi MOpaJIbHOT 1 MaTepianbHOT mKoau (CT. 32).

Y Bumaaky 3aTpuMaHHS OCOOM il HEBIAKIAJAHO TMOBIIOMIISIETHCS TPO MOTHBHU
apelTy/3aTpuMaHHs, po3’ICHIOIOTHCS MIPaBa Ta HAJIAETHCSI MOXKIIMBICTD 3 MOMEHTY 3aTpHUMaHHS
3axumarucs ocobucro abo 3a momomororo 3axucHuka (cr. 29). ['pomansHu KOPUCTYIOTHCS
IpaBOM PIBHOTO JIOCTYINy A0 JAepkaBHOi ciayxOu (ct. 38), 3 yoro BHUIUIMBAaE HEOOXITHICTDH
MPOBEJACHHS KOHKYPCY 3 METOI 3a0e3leUeHHs MPUHIMITY PIBHOCTI 1 HEIOMYIICHHS
TUCKpUMIHAIi. Y X0l mpoueaypu MyOlivHICTh KOHKPETH3YEThCS TaKUMHU TIpaBaMU: IPaBO
NPETeHIYBaTH BUPAXATH CBOIO JAYMKY Ta BHMAaratv BHCIyXaTH ii, MpaBO Ha JOCTYI 0

MmaTepiasiB CIpaBH, MPETEHAYBaTH Ha Yy4acThb y HaJaHHI JIOKa3iB Ta iX OI[IHKM, IpaBO Ha
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BUPIIIEHHS CIPaBU KOMIIETEHTHUM OpPraHOM y 3aKOHHOMY CKJIaJl, MPaBO Ha OOTPYHTOBAHICThH
pilIEHHS TOILO.

BaxmBo0 KOHCTUTYLIHHOIO TapaHTI€0 MyONIYHOCTI € MpaBO OCOOM Ha 3BEPHEHHS 0
OpraHiB IMyOJIIYHOI BJaaH, SIKi 3000B’sA3aH1 PO3TIAAATH 1X 3BEPHEHHS Y BCTAHOBJICHI 3aKOHOM
CTPOK 1 HaJlaBaTH OOTPYHTOBAHY BiJIITOBI/Ib.

[Tpuniun nyOmiyHOCTI O3Ha4ae B IUJIOMy, IO 0coba B XOAI MpOIEnypu BIIpaBi
OTpUMYBaTH iH(POPMAIi0, SIKA CTOCYETHCS CIIPABH 1 BIUIMBAE HA PE3YJbTAT PO3IIIALY CIIpPaBH.
3okpema, 3rimHo cr. 12 KonmBenmii OOH mnpo mpaBa AuTHHU 3a JAWTHHOIO, sKa 37aTHA
CaMOCTIHO c(hOpPMYJIIOBAaTH BIACHY AYMKY, BH3HAETHCS MPaBO HA CaMOCTIWHE CIIyXaHHS il
CIIPaBH.

5) Ilpunyun egexmusnux 3acobié npasosozo 3axucmy. 3rigHo ctarti 55 Koncturymii
VYKpaiHu KO)KHOMY TapaHTYEThCS MPABO HA 3aXUCT MOPYIICHUX TMPaB 1 3aKOHHUX IHTEpeciB. Y
cratti 13 KoHBeHIIIT mpo 3aXUCT MpaB JIOJAUHA W OCHOBHUX CBOOOJ BHU3HAETHCSA, [0 KOKHOMY,
yii mpaBa i cBOOOIM MOPYIIYIOTHCS, HANAEThCs €()EKTUBHUI NpPaBOBHM 3aXHUCT B OpraHax
nyOJIiYHOI BIa/iu, HaBITh SKIIO TaKe MOpPYyIIEHHs 0yJI0 BYUMHEHE 0c00aMHU, AKi Jis7I1, BUKOHYIOUH
cBOi odimiiHI QyHKITIT.

YV cnpasi Cuneep npomu Cnonyuenoco Koponiecmea €sponeticoxkuti Cyo 3 npag noounu
6usie Kpumepii eghekmuenocmi 3aco6ié npagosoeo saxucmy: 1) axwo ocoba apeymenmosamo
CMBepOodACYE, WO B0HA NOMEPNiia 8i0 NOPYUIEHH. OCHOBHUX Npas i c60000, il Hadaemvcs 3acio
npasogoeo 3axucmy 6 opeamax nyoniunoi enaou, maxk i O0as BIOUKOOYB8AHHS WKOOU, ) pa3i
HeobxiOHoCcmi;, 2) cucmema iHCMUmMymie npagogoco 3axucmy Modxce dymu K cy008or, mak i
no3acy0o60io, O00HAK NOBHOBANCEHHS MA 2apammii maxkoeo 3axucmy NOGUHHI Oymu
epexmuenumu, moomo 3abesneyygamu peanrbHUull 3axXucm npas i c80000, ix NOHOGNeHHs, 3)
eghekmuenUll NPagosuli 3axucm 3a0e3neuyemvcs y KOHmeKcmi ycici cucmemu npagso3axucHux
npoyeoyp, BU3HAYEHUX HAYIOHATbHUM 3AKOHOOABCMBOM MA HANENHCHOIW OISANbHICMIO Op2aHie
nyoniunoi énaou;, 4) gopmu i cnocobu egexmusHoco0 NPABOBO2O 3AXUCMY BGUIHAUAIOMbCS
KOHCMUMYYI€Io 1 3aKOHAMU 0epAHCaABU.

Cuctema 3aco01B MPaBOBOTO 3aXHUCTy B YKpaiHi BU3HAYAETHCS €(DEKTUBHICTIO AISIIBHOCTI
OpraHiB MPaBOCYIJIs, MPOKypaTypu, oMOyACMaHa, a TAKOX OPraHi3aIlilo Ta MOPSIKOM PO3TIISTY
3BEpHEHb IPOMAJISIH OpraHaMy MMy OJIiYHOT Biaau. MiX JaHUMH IHCTUTYTaMH IIPABOBOTO 3aXUCTY
iCHye meBHa CyOOpJuHAIls, CUCTeMa TPaBOBUX 3B’SI3KIiB MK HHMH, sSKa 3aCHOBaHa Ha ix
B3a€EMO3B 3Ky, B3a€EMOBIUIMBOBI Ta B3a€MOJIONIOBHIOBAHOCTI. 3pO3yMiIo, IO iX e()eKTHUBHICTH
TaKOX 3QJICKUTh BiJ TISIILHOCTI aIBOKATypH Ta MPaBO3aXUCHUX OpraHi3aIlii.

Mix opraHamMu TpOKypaTypu Ta OMOYJICMaHOM ICHY€ II€BHA KOHKYPEHIS II0J0

3a0e3nedeHHs] 3aXUCTy MOpYyIIeHHX MpaB ocodu. Ll KoHKypeHLis Oa3yeTbcs Ha TOMY
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MOJIOXKEHHI, IO 0c00a, MpaBa 1 CBOOOIN SKOT MOPYIIIEHO, BOJIOIIE€ MPABOM BUOOPY 3BEPHEHHS 10
X I1HCTUTYTIB TpaBoBoro 3axucty. [lo cyTi 3aco0u MpaBOBOro 3axXHUCTy Yepe3 IHCTUTYT
oMOyJacMaHa € HE HACTUIbKM e(EeKTHBHHUMH, SIK Yy CHCTeMi INpokyparypu. lle moB’s3aHo
HacaMmIiepes] i3 po3Taly’KeHOI0 CHUCTEMOIO OpPTaHIB MPOKYpPaTypH, SKa € OUIbII JOCTYITHOIO.
YnoBHoBaxxkeHuit BepxoBHoi Pagu Ykpainu 3 npaB JIOAWHA Y CBOTH MISUTBHOCTI OMUPAETHCS HA
MEpexXy BIIACHUX NPEJCTaBHUKIB y PETiOHAX, SIKa HA CbOTO/IHI HE € MOBHICTIO ¢(hOPMOBAHOIO.

6) Ilpaso ma ockapocenns cyoosux i aominicmpamugnux akmie (m. 8 4. 2 ct. 129).
Heo0ximHOI0 yMOBOIO SIKICHOTO 3a0€3Me4YeHHs] OCHOBHUX IMPaB 1 CBOOO] € TapaHTii OCKapKEHHS
pimenHs. OCOONMMBICTIO OCKAP>KEHHS aIMIHICTPAaTUBHUX PIIICHb € ATbTEPHATUBHUN MEXaHI3M iX
OCKAap)KeHHS — MO)KHA OCKAp)KUTH y BHIIECTOSIIUI opraH abo n0 cyay. Y BHIAIKY, SKIIO
pillIeHHS YXBaJCHO HAWBUIIOIO aJMiHICTPATUBHOIO 1HCTAHIIEIO, TO MOKJIMBE HOTO OCKAp KEHHS
0 anMiHicTpaTuBHOTO cyay. IIpu mboMy 3aKOH MOe BCTaHOBIIOBATH CTPOK OCKApXKEHHS 3
MOMEHTY HaOpaHHS YWHHOCTI pIIICHHS HAWBWINOI aaMIHICTpATUBHOI 1HCTaHmii. €
HENPABOMIPHUM BCTAaHOBIICHHSI INITYYHUX IEPENIOH Yy OCKAap>KEHH1 PIIIeHb 0 BHUIIECTOSIION
iHctaHmii. [lpy 1bOMy BaXXJIMBUM € Te, MO0 IHCTAHIS, MO SKOi OCKap)Kye€ThbCS PIIICHHS
posrisigana crpaBy J0OPOCOBICHO, IIOBHO 1 00’ €KTUBHO, Y CTPOKH, BU3HAYEHI 3aKOHOM (PO3yMHI

CTPOKH).
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I'naBa 3. IncTuTyuiiini rapanTii npas Oi’keHIiB.
1. OcobnuBOCTI aIMiHICTPATUBHUX MPOLEAYP 3aXHUCTY MpaB Oi1KEHIIIB.
2. Ilo3acynoBi mpoueaypH 3aXUCTy mnpaB Oi’KeHLIIB.
3. I'apanTii npaB ODKEHIIIB Y aAMIHICTPAaTUBHHUX CYy/aX.

4. T'apanTii paB O0ixkenIiB y Koncturymiitnomy Cyni Ykpainu

1. Ocob6smmBoCTi agMiHICTPaTHBHUX NPOLEAYP 3aXHCTY NPaB Ol’KeHIiB.

VY crity KOHCTUTYIIIHHOTO 000B’SI3KY 3B SI3HOCTI JiepKaBu mpaBoM (cT. 3) i opraHizarlis Ta
TISIIBHICTh TIOKJIMKaHI 3a0e3neunTH €()EeKTUBHUN 3aXUCT OCHOBHHUX IpaB 1 cB0Ooa. Cucremy
3aXMCTy OCHOBHHX TIpaB i CBOOOJ BH3HAYAIOTH MOJOKEHHs cT.CT. 29 — 32, 40, 55, 56, 59, 101,
121, 124 ta 150 Konctutyuii Ykpainu. 3a 3aXuCTOM MOPYIIEHOTO MpaBa MOXHA 3BEPHYTHUCS J10
cyay (ct. 55), skuil BUCTyIIa€ OCHOBHUM TapaHTOM OCHOBHHUX TIpaB 1 CBOOO SIK IHCTHTYIIIS, KA
€ HaWOUIBIII HE3AICKHOIO Ta HEYNEPEIKEHOI0 NPH po3risial GakTiB iX mopymieHHs. BakinBoro
HepeayMOBOIO HAJISKHOTO CYZOBOTO PO3MIIALy (akTiB MOPYyIIEHh OCHOBHHX IPaB € OpraHi3alis
paBoOBOi JOMOMOTH (AISUTBHICTH aJBOKATypHW, MPABO3aXHUCHUX OpraHizamiil), HaJie)XHa
JISTIBHICTh OpPTraHiB JI3HAHHS Ta JOCYJIOBOTO CIIJCTBA, sIKI 3a0€3MeuyloTh PO3CIHITyBaHHS
3JI0YMHIB, @ TAKOXK JISUTbHICTH OMOyICMaHa Ta OPTaHiB IPOKYpPaTypH.

AJMIHICTpaTUBHI NPOLEAYPU 3a CBOEI MPHUPOJOI0 € MEXaHI3MOM peaiizallii OCHOBHUX
npaB 1 cBoOoa. [IpuBeneHHI BHIE MOJOXKEHHS MPO Te, IO KOHCTUTYIHHI 3acai MPOUEIyp
MOBWHHI 3HAWTH CBIf PO3BUTOK y MOTOYHOMY 3aKOHOJABCTBI Ta 3B’S3yBaTH OPraHd MyOIIYHOL
BJIQJM, CBIAYATh MPO TICHUWA B3a€MO3B’SI30K KOHCTUTYIIMHHUX TPHUIHUCIB 13 3aKOHOJIABCTBOM,
YVOpPaBIiHHAM Ta MpaBocyansM. Takuii B3a€MO3B’S30K Ma€ 3HAYCHHS IPU 3aKOHOJAABUOMY
perynoBanHi aaMiHicTpaTuBHUX npoueayp. Axmo KAC peryntoe nuTanHs KpUTEpiiB IPaBOBOTO
3MICTY aKTiB OpraHiB IyOJIIYHOI BJaJH, TO BIJACYTHICTh 3aKOHOJABYOTO PETyJIIOBAaHHS IMUTaHb
3MIMCHEHHS aJAMIHICTPATUBHUX MPOIETYP MOCATAE Ha CYTHICHE IO OCHOBHUX TPaB 1 CBOOOI.

3riano 3i ct. 1 KonBenuii npo craryc 6ixxeHuiB i [Iporokonom 1967 p. GiKEHIIMU MOXKHA
BBKATH OCIO, sSIKi: a) 3HAXOIATHCS 1032 JEP)KaBOIO CBOTO TMOXO/KEHHS, TPOMAASHCTBA abo0
MOCTIHOTO MTPOKUBAHHS; HE MOXYTh a00 HEe 0a)Kal0Th KOPUCTYBATHCS 3aXHUCTOM III€T IepyKaBH 1
HE MOXYTh Ta HE OaXalOThb TMOBEPTATHUCS B II0 JEpPXKaBy; OOTPYHTOBAHO MOOOIOIOTHCSA CTATH
KEPTBOIO TEPECHiyBaHHs y JepXaBi CBOTO IMOXODKEHHS; MEpeciilyBaHHS IPYHTYIOTbCS Ha
O3HaKaX pacH, BIPOCHOBIJAHHS, HAIIOHAJILHOCTI, TPOMaISHCTBA (MiAJaHCTBA), HAJIEKHOCTI JI0

TIEBHOT COLIiaNBHOI IPYIH 200 HA TONITHYHUX TTIePEKOHAHHIX .

86 Mixunaponuuii i HallioHaNbHMI 3aXMCT TIpaB JIIOAMHM Ta IpaBa ObKeHIiB / 3a pen.
bypomencskoro M.B. — X., 2004. — C. 55.
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[Tutanns, moB'si3aHi 3 OLKEHISIMHU, perymioloTbest Konctutymieto Ykpainu, Konseniiero
npo npasa OixenuiB 1951 p., 3akoHOM npo OiKEHIIB, IHIIUMU HOPMAaTHBHO-TIIPAaBOBUMHU aKTaMH,
a TaKOX MDKHApOJIHUMHM JIOTOBOPAaMH, 3rojia Ha 000B'SI3KOBICTH SIKMX HasnaHa BepxoBHoro Pasoro
Ykpainu.

BianoBigHo no 3akoHy OidkeHelb — 1€ oco0a, sSka HE € TPOMAASHHUHOM YKpaiHu 1
BHACIIZIOK IIJIKOM OOIPYHTOBaHHMX IMOOOIOBaHb CTATH JXEPTBOIO MEPECIiyBaHb 3a O3HAKAMHU
pacu, BipOCTOBIiJIaHHS, HAIIOHATBHOCTI, TPOMAASHCTBA (MiAMAHCTBA), HAIEKHOCTI JO TEBHOI
comiaibHOI Tpymu abo TOJITHYHHX IEPEeKOHaHb, MepedyBac 3a MEXKaMH KpaiHh CBOET
TPOMAJITHCHKOT HAJICKHOCTI Ta HE MOXKE KOPHCTYBATHCS 3aXHCTOM Ili€i KpaiHum abo He Oaxkae
KOPHCTYBAaTUCS IIMM 3aXHWCTOM BHACHTIIOK TaKUX MOOOIOBaHb, a00, HE MAr4d TPOMAJSTHCTBA
(migmaHcTBa) 1 mepedyBaroyy 3a MeKaMH KpaiHu CBOTO MOTEPEIHBOr0 MOCTIHHOTO MPOXKUBAHHS,
HE MO)KE UM He Oa)kae MMOBEPHYTHCS J0 HEl BHACIIIOK 3a3HaYEHUX MTOOOIOBAHb.

1. IIpaBo Oi:keHIsI HA JOCTYNl 10 TEPUTOPii JAep:KaBU NPHUTYJIKY. Takuid IOCTyN €
BU3HAYaJIbHUM Y 3a0e3eueHH] MoBard 10 BU3HAHHS IpaBa ODKEHIS Ha HEBHCJIAHHS 3 KpaiHH
cBoro nepedyBanHsa. BoHo nependavae npaBa Oyb-1K0i 0cOOM OyTH MPUHHATOIO HA TEPHUTOPIi
Jep’KaBu Ta HE 3a3HAaBaTH NPUMYCOBOTO IMOBEPHEHHS YW BHUCIAHHS Y CHUTYyallii, 110 MOXe
MOCTaBUTH TI1J] 3arpo3y ii )KUTTA ab0 cBOOOY.

[lepetun nep>kaBHOTO KOPJOHY ODKEHIIEM MOXe OyTH 3aKOHHMM 1 HE3aKOHHUM, IO
HISIKUM YMHOM HE BIUIMBA€ Ha peaii3allio mpaBa 0coOM Ha BU3HAHHSA i1 ObKeHueM. BinmosinHo
JI0 TIpaBa JOCTYITy ODKEHIIS 0 TEpUTOPIi AepKaBU MPUTYIKY 0co0a, IO MepeTHYJIa KOPJIOH
MOBHMHHA HEBIAKJIAAHO MOBIIOMUTH PO CBOE JIOMAaraHHs Ha BU3HaHHA ObkeHIeM. [Ipu 1pomy
Taka 3asBa 0COOM MO)Xe OyTH YTpyAHEHa THM, L0 BOHA HE 3HAE IMPO TaKe CBOE IMpPaBo, abo
npubynu B YKpaiHy HeslerajJbHO a00 3HaXOAAThCs Ha CyAHI, 00 TPUMAIOThCS Y HEBUIBHUIIBKUX
yMOBaXx.

3aKOHOMABCTBO YKpaiHW MICTUTH IIOJOKEHHS TOB’si3aHI 13 3000B’s3aHHSAM ODKEHIIIB
JOJICPKYBAaTHCS TIOPAJKY IEPETHHY JIEPKABHOTO KOPJOHY Ta pPEECTpyBaTHUCS B OpraHax
MITpaliiHoi coyKOH, 10 HE BIAMOBINAIO MIKHAPOTHUM 3000B’si3aHHSM YKpaiHu. 30Kpema,
BCTAHOBJIIOBABCS OO0OB’SI30K ODKEHINIB TPOTATOM T'SITH  poOOYMX JHIB 3BEPHYTHCS 1O
BIJIMOBITHOTO OpraHy MIrpaimiiHoi CIy>K0u 13 3asBaMH MPO HaJaHHS M CTaTyCy ODKEHI, a y
BUNAJIKy iX HE3aKOHHOTO MEpPeTHHY MAEpP>KaBHOTO KOPAOHY YKpaiHHM, BOHM IOBHHHI OyJH
IPOTSTOM TPbOX POOOUMX THIB 3BEPHYTHCS A0 BIANOBIAHOTO OpraHy MirpauiiHoi ciyx0u

Ocobu, siKi 3 HaMIpOM HaOyTH CTaTyCy ODKCHIIS HaMarajaucsi HE3aKOHHO MEePEeTHYTH abo
HE3aKOHHO TEPETHYJIH JepKaBHUU KOPAOH YKpaiHu 1 mepeOyBaloThb Ha TepuTOpli YKpainw,

3BUILHAIOTHCA BiJ BIINOBIIANBHOCTI 34 3a3HaU€EHI mii.
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bixxenenp He MOXke OyTH BUCIAaHUN a00 MPUMYCOBO MOBEPHYTHH 10 KpaiH, 1€ HOTO KUTTIO
ab0 cB0o0OO/Ii 3arpokye Hebe3meka yepes Horo pacy, BipoCoBiAaHHS (PEeiritoo), HalliOHAIbHICTD,
IPOMAIHCTBO (IMiJIaHCTBO), HAJEKHICTh O TMEBHOI COLIaJbHOI Tpynu abo MOMITHYHI
NIepEKOHAHHS.

bixxenenp He MOke OyTH BUCIaHHK a00 MPUMYCOBO TOBEPHYTHUH O KpaiH, JIe BIH MOXE
3a3HATU KaTyBaHb Ta IHIIMX XOPCTOKUX, HETIOACHKUX a00 TaKWX, IO MPUHUXKYIOTh TiJHICTH,
BUJIB TIOBO/DKCHHSI 1 TMOKapaHHs, ab0 3 SKOi BiH MoOke OyTH BUCIAHUKA ab0 MPHUMYCOBO
MOBEPHYTHIM 70 KpaiH, ¢ WOro >KUTTIO abo CBOOOI 3arpoxye Hebe3neka depe3 Horo pacy,
pedirito, HalllOHATBHICTh, TPOMASTHCTBO (TITAHCTBO), HAJISKHICTH J0 MEBHOI COIIaIbHOT TPYITH
abo momiTu4HI nepekoHaHHs. /i 1€l HOpMU HE TOLIMPIOETHCS HA ODKEHIs, 3aCy/DKEHOTO B
VYkpaiHi 32 BYNHEHHS TSHKKOTO 3JT0OUUHY.

Oco0auBOCTi aAMIiHICTPAaTUBHUX NPOUEAYP NPH 3aTPUMAHHS OiKeHIIB HA KOPAOHI
VYkpainu. KeneBcbka koHBeHIss 1951 p. BCTaHOBIIOE OOMEXKEHHS IMOAO TMPUTITHEHHS
ODKEHIIIB 10 BIAMOBIZATBHOCTI 3a HE3aKOHHUHM B’i3/1 Ta He3aKOHHE nepeOyBaHHS B 1HO3EMHIM
nepxasi (ct. 31). BixkeHels ToMy 1 € ODKEHIIEM, OCKIJIbKM BiH BTPAaTUB (PaKTUYHUI 1 IPABOBUIA
3B'SI30K 13 CBOEIO JIEPKABOIO, B CHIJTy MepeciiayBaHb a00 OOIpYHTOBAHMX IiJCTaB BBAXKATH PO

87 Takum 4mHOM ocoba BKe € 00’€KTHBHO ODKEHLIEM e 00

HasBHICTh TaKWX OOCTaBHH
Momenmy oQiliiiHOTO HamaHHs il cratycy OikeHus. [lomaHHS 1i€r0 0c000I0 KIOMOTaHHS PO
HaslaHHA 1l craTycy ODLKEHIS 3B’A3y€ OpraHd NMPHKOPAOHHOI Ta MIrpauiiHOi Ciy>k0 — BOHA €
MPETEHACHTOM Ha OJIEP)KaHHS I[bOTO CTaTycCy. BiamoBigHO Ha HEl MOBHMHHI MOIMIUPIOBATHCS BCI
mpaBa 1 00OOB’SI3KM, IO BUILUIMBAIOTH 13 3aKOHY MPO CTATyC ODKEHINB, OKPIM BHU3HAYCHHUX Y
HHOMY BHIIAJIKIB.

Ha ocHOBI 11p0r0 3aKOH BCTaHOBIIOE OCOOMUBOCTI cTaTycy sl iHo3emmiB: 1) ocobwu,
CTOCOBHO SIKMX MPHUUHSITO PIICHHS PO 0OPMIICHHS JOKYMEHTIB /Ui BUPIIICHHS MPO HaJlaHHS
craTycy ODLKeHIs; 2) ocoOH, SIKHM HaJaHO CTaTyc ObKeHIs; 3) ocoOW, SKUM BiIMOBJICHO B
oopMIIeHHI JOKYMEHTIB JJIsl BUPIIICHHS MUTAHHS 1010 HAaJaHHs CTaTyCcy ODKEHIs, Y HaJaHHI
cTarycy ODXKeHLs Ta sKi BTpaTUiu abo 1mo30aBiieHi cTaTtycy OlKeHLs.

BcraHoB/IeHHs1 0c00M HIYKa4ya MPUTYJIKY. 3 II€I0 METOIO 3 IIyKauyeM CTaTycCy ODKEHIIS
MIPOBOIATHCS JETANbHI CIBOECIAM, BUBYAIOTHCS MOJaHI HUM a00 HasiBHI P HHOMY JTOKYMEHTH
3 METOI0 MEPEeBIPKH iX JOCTOBIPHOCTI 1 mpaBauBOCTi. Opran MirpamiiiHoi ciayxOu 31iHCHIOE
BiAnoBiAHI 3anuTu 10 CiayxOu Oe3mexH, opraHiB BHYTPILIHIX CHpaB IJisi NEPEeBIPKU HASIBHOCTI

00CTaBUH, MIPU SIKUX 0CO01 HE HAMAETHCS CTATYC OKECHIIS.

8 Bypom encbkuit M.B., Temenko B.M., Ky B.I'. Mixkunapoanuii i HaioHaIbHUH 3aXKCT TIPaB JIIOAWHH Ta IpaBa
OixenmiB: Hapuansauit mocionmk / 3a pen. bypomencekoro M.B. — X., 2004. — C. 75.
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VY pasi BiICyTHOCTI JOKYMEHTIB a00 MPH HASBHOCTI HEJIOCTOBIPHUX YU (PaibCU(IKOBAHUX
JOKYMEHTIB OpraHaMy BHYTPIIIHIX CIIpaB Ta CIyX0010 Oe3neKkyd MpOBOIUTHCS 1IeHTHU(IKALlis
ocoou. Ilpm imenTudikamii 3AIMCHIOIOTHCS  3aXOAW, TMOB’si3aHI 13  BCTAHOBICHHSM
KOMITIETCHTHUMH aJMIHICTPAaTUBHUMH OpraHaMu OCOOU 3asBHHUKA, SKUW 3BEPHYBCS 13 3asIBOIO
po HaJaHHS HOMY cTaTycy ODKEHI B YKpaiHi 1 HE Ma€ JTOKYMEHTIB, IO MOCBIAYYIOTh HOTO
oco0y, abo Taki JOKyMeHTH MifpobieHi abo ¢anpimuBi. BincyTHICT y mykaua cratycy OiKeHIs
JOKYMEHTIB HE MOK€ OyTH INEpelIKoJ00 Ul HalpaBlIeHHs LUX 0ci0 10 opraHy MirpauiiHoi
CITY>KOH, SIKi TIOBUHHI BXKHUTH 3aX0/11B 100 iIeHTH(diKaIii Horo ocoou.

3a0e3neyeHHs: A0CTymy OikeHHSIM [0 TPoOUEAYP HAJAHHA CTATyCcy ODKeHIs.
[IpukopnonHa cimy6a OpraHi3oBye NMPHUHATTS 3asB NP0 HAJAaHHS cTaTycy ObKeHUs Bia ocil,
3aTpUMaHUX 32 HE3aKOHHE MEPETUHAHHS JePKABHOTO KOPAOHY ab0 crpoly Takoro nmepeTHHAHHS
3 HAaMIpOM HaOyTH CTaTyc ODKEHIIsS, Ta Mepeae Taki 3asiBU 10 OpraHiB MIrpariiiHoi ciayxo0u, a y
pasi 3BEpHEHHS 10 HHOTO OCiO, SKI Ha 3aKOHHUX IiJICTaBax NMpUOYIW B YKpaiHy 3 HaMipom
HaOyTH cTtaTyc OLKEHIIS, PO3'ACHIOE IM MOPSI0K MOIAHHS 3asBU MPO HAJAHHS CTATyCy OKEHIIIB
Ta iHGOPMYE PO MiCLIE3HAXOKEHHS OpraHiB MIrpariiifHoOl CIIyKO0H.

3rimHo 3 1. 4 cT. 3 Yroau mix Ykpainoro Ta YnpasninasaMm Bepxosrnoro komicapa OOH y
cripaBax ODKEHIIIB mependayeHo MpaBo BUIbHOTO Aoctymy mpariBHUKiB YBKDB no OikenimiB ta
1HIMX 0ci0, Mo 3axoasaThes mifg 3axuctoM Y BKB, a Takox y micis, ae 3M1HCHIOIOTHCS] TPOSKTH
YBKB, 3 MeTOI0 KOHTPOITIO 32 BCiMa €TanaMu iX BTIJICHHS, IO BKIIIOYAE TAKOXK IXHINA TOCTYH 10
3aTpPUMaHMX ITyKaviB CTaTycy OLKEHIIS Ha KOPJIOHI.

BianoBigHO mOpsAAOK mepenayi IIyKadiB CTATyCy ODKEHIS BiJ MPHUKOPIOHHOT CITyXOH
opraHam MIrpariifHoi ciy»0u perymoeTbcsi [HCTpyKIi€to Tpo MOPSI0K NPUHHATTS Ta mepenadi
3asB MPO HAJaHHA CTATyCy ODKEHILB, a TAaKOXX HAJaHHS MOSCHEHb NPO MPUYUHU HE3aKOHHOTO
MEepeTUHAHHS KOPJIOHY, 3aTBEP/KEHOI CHUIBHUM Haka3oMm JlepkkomHamMirparii  Ta
AnminicTparii JlepxaBHoi mpukopaoHHOT ciryx0m Ne 32/521 Big 09.07.2004 p.

KomnerenTHi opranu Biaau BiAIOBITHO 3a0€3MeUylOTh ODKEHIIM: O0OB'A3KOBE MEAMYHE
00CTeXEeHHS, Y pa3i HeOOX1THOCTI — JIIKyBaHHSI, CIIPUSIOTH 33JJ0BOJICHHIO OCBITHIX MOTped ocio,
CTOCOBHO SIKUX TMPHUUHATO DPIMICHHS TPO O(GOpPMIICHHS JOKYMEHTIB /I BUPIMICHHS MUTAHHS
1010 HAJaHHS CTaTycy ODKEHIS Ta SIKUM HaJaHO TaKHil cTaTtyc;

Opranu omiku Ta MIKIyBaHHS BXKHUBAIOTHh 3aXOJiB IS THUMYAaCOBOTO BIAIITYBAaHHS Y
BIJIMOBIAHI AUTSAYi 3akimaau abo ciM'l AiTeld, po3MydeHUX 3 CIM'SMU; BCTAHOBJICHHS OIKH YU
MIKJTYBaHHS HaJ TaKUMH JTITbMH, OE€pYTh y4acTh y MPOIEAYpl HaAaHHS IUTHHI, PO3ITYUYEHIN 3
ciM'er0, cTaTyCy ODKEHIIS; CIPUSIIOTH JITSAM, PO3JIYICHUM 3 CIM'sIMH, Y peaii3alii iXHix mpas.

VYkpaina cripusie 30epexeHHIO €JHOCTI ciMeld OikeHITiB. UneHu cim'i ocodu, sKiili HaIaHo B

VYkpaidi craryc OiXEHIs, MAOTh [IPABO 3 METOI0 BO33'€AHAHHSA ciM'l B'IXxatu B YKpaiHy 1 HA0yTH
Y > y y
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cTaTycy ODKeHIs. BixkeHIll MarTh MpaBO 3 METOK BO33'€HAHHSA CIM'T BUIBHO 3aJIMIIATH
TEPUTOPi0 YKpaiHH.

IMopsinok HaganHs cratycy Oi:keHus. OcoOu, sKi HE € TpoMajasHAMU YKpaiHU Ta Ha
3aKOHHUX IIJICTaBaX THMYacOBO IepeOyBaloTh Ha TepUTOpii YKpaiHUM 1 i Yac TaKoro
nepeOyBaHHS B KpaiHi iX TpOMaassHChKOI HAJIEKHOCTI UM TOCTIMHOTO TMPOKUBAHHS BUHUKIIH
YMOBH, BHACTIIOK KX BOHH HE MOXYTh IMOBEPHYTHUCS 0 KpPaiHU CBOTO MOXOJKCHHSI 1 MalOTh
Hamip HaOyTH B YKpaiHi cTarycy ODKEHIS, MOBHHHI 3BEpHYTHCS JO BIANOBIIHOIO OpraHy
MIrpariifHoi CiIyk0u 13 3assBaMU PO HAJAHHA iM CTAaTyCy ODKEHIS 10 3aKIHYCHHS CTPOKY il
JI03BOJTy Ha repeOyBaHHs B YKpaiHi.

Opran mirpaniifHoi ciry>)k0M MOKe NMPUMHATH PIlIEHHS PO BIIMOBY y NPHUHHATTI 3asiBU
OpOo HAJAHHSA CTaTyCcy ODKEeHLs Yy pasi BiACYTHOCTI MOBRXHUX NPUYMH JJIS MOPYLIICHHS
BCTAaHOBJIGHOTO TOPSIAKY MOJaHHS Takoi 3asBu. [Ipo MPUMHATTS Takoro pillleHHS OpraH
MIrpariiftHo1 CIITy»0H MOBIIOMJISIE 0COO0Y MUCHMOBO 13 3a3HAYCHHSIM IMIPUYHUH B1AMOBH.

Cratyc ObKEHI HE Ha/IaeThest 0CcO01: sKa BUMHUIIA 3JI0YMH POTH MHUPY, BOEHHUH 37I0YMH
a00 3JI04MH MPOTH JIIOJICTBA 1 JIOASHOCTI, SIK IX BU3HAYEHO Y MIKHAPOJAHOMY TpaBi; sSIKa BUMHUIIA
TSOKKAW 3710YMH HEMOJIITUYHOIO XapakTepy 3a MexamMu YKpaiHu a0 npuOyTTs B YKpaiHy 3
METOI0 HaOyTTs CTaTycy ODKEHIlS, AKIIO Take MisSHHSA BiHeCeHO KpuMmiHaIBbHUM KOJIEKCOM
VYkpaiHu 10 TSKKHUX 3JI0YMHIB; sIKa BUHHA Y BUMHEHHI [iH, 110 cynepeyaTh METi Ta MPUHIUIIAM
Opranizanii O0'ennannx Hariif; CTOCOBHO sIKOI BCTaHOBIJICHO, IIO YMOBH, IepeadadeHi UM
3aKkoHOM, BIJICYTHI; sfKa OO0 NpUOYTTS B YKpaiHy Oyna Bu3HaHa ODKEHIEM abo oTpumaia
MPUTYJIOK B IHINIA KpaiHi; ska 10 mpuOyTTS B YKpaiHy 3 HaMmipoM HaOyTH CTaTycCy ODKEHIIS
nepeOyBaa B TpeTiit Oe3neuniii kpaiHi.

Cratyc ObkeHIsI B YKpaiHi OQOPMIIOETbCS HU3KOIO JOKYMEHTIB, SIKI BUPaKalOTh Pi3HI
aMIHICTpATUBHI CTaTyCcH OCOOM, IO JIOMara€TbCsi CBOTO BH3HAHHSA ObKeHIeM. Taki
aMIHICTPATUBHI CTaTyCH ODKEHISI BU3HAYAIOTh PI3HHUM 0O0csr ioro mpaB 1 cBoOoxa. [lo Takux
JOKYMEHTIB BiJTHOCSITBbCS: a) JOBiJIKa MPO MOJAHHS OCOOOK 3asBH MPO HAJAHHS i CTaTycy
OikeHIst; 0) moBiIKa Tpo 0co0y, CTOCOBHO $IKOI NPUHHATO pilleHHS Npo O(QOPMIICHHS
JIOKYMEHTIB 11 BUPIIICHHS MUTAaHHSA [IOJ0 HaJaHHS il cTaTycy OIXKEHI;, B) JTOBIIKA IMPO
MPUAHATTS CKaprl 10 PO3IJISAY; T) JOBiJKA PO 3BEPHEHHS /10 CYY; 1) TIOCBIAYCHHS O1KEHIIA.
3a3HayeHi aAMIHICTPaTUBHI PEKUMHU CKOpIIIE 3a BCe € 0OMEKEHHAM KOHCTUTYLIHHOTO MpaBa Ha
cBoOOay mepecyBaHHS Ta moceneHHs (cT. 33), a Takox cT.cT. 26 1 27 KonBeHmii mpo craTtyc
OixenItiB. e moB’s3aH0 3 TUM, 10 B CHJTY TI0JI0KeHh KOHBEHIIIT po cTaTyc ODKeHIIB, YKpaiHna
MOKJIMKAaHa BHJABaTH ocoOam, Io mepeOyBaloTh Ha 3aKOHHUX TMiJCTaBax ITOCBIMUEHHS 1 caM
dakT 3BepHEHHSI 0COOM MIOAO BHU3HAHHS 11 OKEHIIEM € JOCTaTHBOK TMiJACTABOIO JJsl BHIAYl

JOKYMEHTA, 1110 MOCBiAUye (PaKT 1040 MPOXOKEHHS HEIO BIAMOBITHOI poreypu. Tomy Takuii
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JeTaTbHUN MeperiK aIMIHICTPAaTUBHUX PEKUMIB, HEOOXITHUHN 17151 qudepeHItiamii 0coOTMBOCTEH
CTaJill NPOXOJPKEHHS MpOLEeAypyu BHU3HAHHA ODKEHIIEM € HaJMIpHMM, HENPONOPIIHHUM Ta
HECMiBMIpHUM, TOOTO HAaAMIpHO OOMEXy€e KOHCTUTYLIHHI mpaBa oci0, 110 AOMaraloThCsl CBOTO
BU3HAHHS OKEHIIIMU.

OdopmieHHsT TOKYMEHTIB ISl BUPIIMIEHHS THUTAHHS IOJAO0 HAJAaHHS CTaTyCcy ODKEHIIS
NPOBOIUTHCS Ha MiJACTaBli 0coOMCTOI 3asBU 1HO3eMIsS 4YuM ocobu 0Oe3 rpomaasHcTBa abo ii
3aKOHHOTO MPEJCTaBHUKA, MOAAHOI 10 OpraHy MirpauiifHoi ciyx0u B ABTOHOMHiH PecryOoimi
Kpum, obmactsx, micrax Kuepi Ta CeBacTomno 3a MiclieM TUMYaCOBOTO TTepeOyBaHHS 3asiBHUKA.
Jlo 3asBM TIpO HaJaHHS CTaTyCy ODKEHIS JOJAIOTHhCS JOKYMEHTH, SIKI MOCBIAYYIOTH OCOOY
3asBHUKA, @ TAKOXX JOKYMEHTH Ta Marepiajiu, U0 MOXYTh OyTH JOKa30M HAasBHOCTI YMOB JUIS
HaOyTTsS HUM CTaTyCy OiKEHIIS.

PimenHs 3a 3asgBOI0 TIPO HAAAHHSA CTATyCy ODKEHIS MPUHAMAETBCA CHEIliadbHO
YIIOBHOBKEHHM IIEHTPAIILHUM OPraHOM BHKOHABYOI BJIAAHM y CIpaBax Mirpamii MmpoTsIrom
MicsllE 3 JHS OTpUMaHHS OCOOOBOi CHpaBH 3asBHHMKA Ta IMHUCHMOBOTO BHUCHOBKY OpraHy
MirpatiifHoi ciayxOu, SKui po3risaaB 3asiBy. Y pasi moTpedu CTPOK NPUHHATTA PILICHHS MOXe
OyTH TIPOJOBXKEHO KEPIBHUKOM CIEIIalbHO YIMOBHOBAKEHOT'O IIEHTPAIBHOTO OpTraHy
BUKOHABYOI BJIaJIM y CIIpaBax Mirparlii, ajie He OiIbIIe HiXK 10 TPhOX MICSIIIB.

PimenHst crnemiaJibHO YIMOBHOBRXKEHOTO IICHTPAIBHOTO OpraHy BHUKOHABYOi BIAAH Y
crpaBax Mirpaiiii nNpoTsaroM TphoX poOOYMX IHIB 3 JHS HOro MpUHHATTA pa3oM 3 0COOOBOIO
CIIPaBOIO 3asBHHUKA HAJICUJIAETHCSA JI0 OpraHy MIrpariiHol CiayXOW, SKUH pO3TIIAaB 3asBy.
Opran MirpariiiHoi ciyxOu TpOTAroM ceMu poOOYHMX AHIB 3 JHS OTPUMAHHS PIIIEHHS PO
HA/IaHHS CTaTyCy OLKEHIISI BUIA€ KOXKHIN 0co0i, sika J0ocCsATa MIICTHAAUATA POKIB, TOCBIIUYEHHS
ODKEHIIs] BCTAHOBJICHOTO 3pas3ka. JIMTuHI, po3iydeHidl 3 ciM'€ro, sSKid HaZaHO CTAaTyC ODKEHII,
MOCBITYCHHST OKEHI BUAAETHCS A0 MOCSATHEHHS HIiCTHAMIATUpidHOro BiKy. Ilim dac Bmmaui
MOCBITYEHHS ODKEHIIA JOBiKA MPO 0co0y, CTOCOBHO SIKOI MPUHHSATO PIICHHS PO OPOPMIICHHS
JIOKYMEHTIB JUIS BUPIILICHHS MUTAHHS 11010 HaJlaHHS 11 cTaTyCy OKEHIIs, BUITYYa€eThCsl.

[ocBigueHHst O1KEHIIS € MiACTAaBOIO IS peecTpallii B OpraHi CreniajJbHO YITOBHOBAKEHOTO
[IEHTPAJIBPHOTO OpPTaHy BUKOHABYOI BJIQJM 3 MMMTAaHb IPOMAJTHCTBA Ta peecTpallii (i3suIHuX 0cio
3a MicIieM MpoXuBaHHsA ODKeHId. [TocBimueHHsT O1KEHIT BUJAETHCA CTPOKOM Ha oauH pik. [lix
yac mepepeecTparii O1KEHIT OPraHOM MIrpamiiHoi CIIy>)kOu 3a MiclieM HOro MpOXKUBAHHS s
MIOCBITYEHHS MPOJIOBKY€ETHCSL.

Brpara crartycy Oixkenusi. Ctatyc ODKEHII BTpavaeThes, SKIIO ocoba: 1) moOpoBiLIBHO
3HOBY CKOpHCTaNacs 3aXMCTOM KpaiHM TPOMAJITHCHKOT HAJICKHOCTI (IMmiagaHcTBa); 2) Halylna
rpoMagsIHCTBO YKpaiHu abo 1oOpoBiUIbHO HalOylia TPOMaASIHCTBO, SIKE Majla paHimie, abo Hadya

IPOMAJTHCTBO 1HIIOI JIEP)KaBU 1 KOPUCTYETHCS i1 3aXUCTOM; 3) AOOPOBUIFHO MOBEPHYJIACS 10
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KpaiHM, sIKy BOHA 3ajWIIIa YW 3a MeXaMmMHu sKoi mepelOyBajga BHACTIAOK OOIPYHTOBAHHX
no0OIOBaHb CTAaTH EPTBOIO TepeciiayBaHb; 4) Oyaydn oco0oro 06e3 TpoMaasHCTBA MOXKE
MOBEPHYTHCS B KpaiHy CBOTO MOMEPEIHHOTO MOCTIHHOTO MPOKUBAHHS, OCKUTHKH OOCTaBHHH, 32
AKX OyJI0 HaJlaHO CTaTyc ODKEHIIs, OlbIle HEe ICHYIOTh; 5) oTpuMaja MPUTYJIOK M JI0O3BLT HA
MOCTIiHE TPOXXWUBAHHS B 1HINIA KpaiHi; 6) HE MOKe OUIbIE BIIMOBISATUCS BiJ KOPUCTYBaHHS
3aXMCTOM KpalHH CBO€1 TPOMAJSHCHKOI HAJICKHOCTI, OCKUTHKM OOCTaBMHHW, HAa MIiJICTaBl SIKUX
0c001 OyJI0 HalaHO cTaTyc O KEHIIs, OiTbIle HE ICHYIOTb.

Ocoba 1030aBIA€TbCS CTATyCy ODKEHIl, SKII0O BOHA 3alMa€ThbCsl ISTIBHICTIO, IO
CTAHOBUTH 3arpo3y HalllOHAJBHIA Oe3Meli, TPOMaJChKOMY MOPSIKY, 370pPOB'I0 HACEICHHS
Vkpainu. IlincTaBoro A MOAAaHHS OpraHy MirpamidHoi ciaykOu mpo TMo30aBJIEHHS CTaTycy
ODKeHIIsT MOXKe OyTH KJIOMOTaHHS OpraHy BHYTpilHiX cmpaB, CiayxOu Oe3nexku YkpaiHu Ta
IHITUX OPTaHiB AeP>KaBHOI BIIAJIH.

Oco6a, cTOCOBHO SIKOT MIPUIHATO PIlIEHHS MPO O(GOpMIICHHS JOKYMEHTIB ISl BUPIIICHHS
NUTaHHS WIOAO HAJaHHS CTAaTyCy ODKEHIIS, Mae€ MpPaBO HAa: TUMYACOBE IMPAIICBIIAIITYBAaHHS,
HABYAHHS, MEIWYHY  JIOTIOMOTY Yy TIOPSAKY, BCTAaHOBJICHOMY 3aKOHOJABCTBOM YKpaiHU;
MPOKMUBAHHS y POJAMUYIB, y TOTENi, MiJHAWHOM >XHUTJIOBOTO MPHUMIMIEHHS a00 KOPHUCTYyBaHHS
JKUTJIOM, HaJIaHUM Y TTyHKTI THMYaCOBOTO PO3MIIIECHHs O1KEHIIIB; TPaBOBY JIOMIOMOTY.

Oco0u, sKUM HaJaHO CcTaTyc OiKeHIsT B YKpaiHi, € 1HO3eMIsIMH YU ocobamu 0e3
IPOMaJSTHCTBA, AKi MepeOyBaloTh B YKpaiHi Ha 3aKOHHUX MiJcTaBax. Taki 0coOu KOPUCTYIOTHCS
THMH X TIpaBaMH 1 cBOOOJaMH, a TAKOX HECYTh Taki caMi OOOB'SI3KH, SIK 1 TPOMAaJITHH Y KpaiHw,
— 3a BUHATKAMH, BcTaHoBleHMMH KoHCTUTYII€El0O Ta 3aKkoOHaMH YKpaiHH, a TaKoxX
MDKHapOAHUMHU JIOTOBOpPAaMH, 3rojla Ha OOOB'I3KOBICTh SIKMX HajaHa BepxoBHoro Panoro
VYkpainu.

Oco0a, skiii HagaHO cTAaTyc OLKEHII, Ma€ PiBHI 3 TpOMaJssHaMH YKpaiHW TMpaBa Ha:
nepecyBaHHs, BUIBHUI BHOIp MICI MPOKMBAHHS, BUIbHE 3aJIMIICHHS TepuTOpii YKpainw, 3a
BUHSATKOM OOMEKEHb, SIKi BCTAHOBIIIOIOTHCS 3aKOHOM; TPAIIi0; MiAMIPUEMHHUIIBKY TiSIBHICTD, SKa
He 3a00pOHEHa 3aKOHOM; OXOPOHY 370pPOB'S, MEAMYHY JOMOMOTY Ta MEAWYHE CTpaxyBaHHS;
BIJIMOYMHOK; OCBITY; CBOOOMY CBITOTJISIAY 1 BIpOCHOBIJaHHS, HAMPABJICHHS 1HIUBIIyaIbHUX YU
KOJICKTUBHUX THCbMOBHUX 3BEpHEHb a00 0COOHMCTE 3BEpHEHHsI O OpraHiB JAepKaBHOI BiajHu,
OpraHiB MICIICBOTO CaMOBPSIyBaHHS, MOCAJOBUX 1 CIy>KOOBHX 0cCi0 IIMX OpraHiB; BOJIOJIHHS,
KOPHCTYBaHHSI 1 PO3MOPSKCHHSI CBOEIO BIACHICTIO, pPE3yJbTaTaMU CBO€1 IHTEIEKTYalbHOT,
TBOPYOi TISTIHOCTI; OCKapKeHHS J0 CyAy PIlIeHb, NI 4K OE3isJIbHOCTI OpraHiB Jep>KaBHOL
BJIaJI, OPTaHiB MICIIEBOTO CaMOBPSIyBaHHS, MOCATOBUX 1 CIY)KOOBUX OCIO; 3BEpHEHHS 3a

3aXHMCTOM CBOIX IIpaB 10 YIIOBHOBaX€HOro BepxoBHOI Pagu YkpaiHu 3 1IpaB JIIOJUHU; IPABOBY
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noriomory. Ocoba, sikiii HagaHO cTaTyc ODKEHIT B YKpaiHi, Ma€ piBHI 3 TpOMaJTHaMH Y KpaiHU
npaBa y NITIOOHUX Ta CIMEWHUX BITHOCHHAX.

Ocoba, sxiii HamaHo craryc ODKEHHIS B YKpaiHi, Mae NMpaBO Ha OJEp:KAHHS TPOIIOBOI
JIOTIOMOTH, TIEHCIi Ta IHIIUX BHUIIB COIIAJIBHOTO 3a0E€3MEUCHHS B TOPSAKY, BCTAHOBJICHOMY
3aKOHOJJAaBCTBOM YKpaiHM, Ta KOPHCTYBAaHHS JKUTIIOM, HaJaHUM y MicIli npokuBaHHs. Ocoba,
AKii HajaHo craTyc ODKEHILs B YKpaiHi, KOPUCTYETHCS IHIIMMH IpaBaMH 1 cBOOOAaMH, SIKi
nependaueHi Koncrutyuiero Ta 3akoHamu YKpaiHu.

Oco0a, sKiii HagaHO cTaTyc OLXKeHI B YKpaiHi, 3000B'i3aHa: MOBIIOMIISITH TPOTATOM
JnecsATd poOoYMX JHIB OpraHy MirpamiiHoi ciayxOuW 3a MiICIeM TPOXXHUBAHHS TIPO 3MIHH
Npi3BUILA, CKJIATY CiM'i, CIMEHHOTO CTaHy, MICIS IPO>KUBaHH:, HAOYTTS TPOMASIHCTBA YKpaiHu
abo 1HIIOI Jep)KaBM, HAJAHHS MPHUTYJIKY a00 J03BOJY Ha IOCTiHE MPOKMBAHHS B IHIIIH
JepKaBi; y pa3i 3MIiHH MICII TPOXHUBAHHS 1 MEpei3ay 0 aaMiHICTPaTUBHO-TEPUTOPIaTbHOL
ONMHHMII YKpaiHHh, HA SIKYy TOIIMPIOETHCS KOMIIETEHIIIsl 1HIIIOTO OpraHy MIrpamiifHoi CiTyxOw,
3HATUCS 3 OOJIIKY 1 CTaTM Ha OOJIK y BIANOBITHOMY OpraHi MirpamiiHoi ciy:x0M 3a HOBHM
MiCIleM NpOoXHMBaHHS. B3sATTs Ha 00miK y oprani MmirpauiifHoi CiIy>)kOM 3a HOBHM MicCIieM
MPOKUBAHHS € MIICTABOIO JUISl PEECTpallii y BiMOBITHOMY OpraHi CIemiaibHO YIIOBHOBAKEHOTO
[IEHTPAIBHOTO OpraHy BHKOHABYOI BJI/M 3 MMUTaHb IPOMAJITHCTBA Ta peecTpallii GpiznaHux ociod;
IPOXOJIUTH LIOPIUHY MEPEepeecTpalliio y CTpOKH, BCTAHOBIICHI OpraHOM MIrpaliifHoOi Clry>k0u 3a

MICIIEM MPOKUBAHHS.

2. ITo3acynoBi mpoueaypu 3aXucTy nNpaB OikeHUiB.

. Aosoxamypa ma npasosaxuchi opeanizayii. KOHCTUTYIIIIHA TapaHTisi PO MPaBO 0COOH
Ha 3aXUCT nepeadavae MO3UTHBHHUNA OOOB’S30K JEpkKaBU 3a0€3MEeYUTH MPABOBUN KOHTPOJb 32
AKICTIO 3 HaJaHHSA TpaBoBoi momomoru. OCHOBOIO B Opradizaiii MpaBOBOi JOTIOMOTH €
aJIBOKaTypa 5K BCEyKpaiHChKa TpOMaJChKa OpTraHi3aiis, sKa 3a CBOE TPUPOAOID €
MPABO3aXUCHUM IHCTHTYTOM IPOMAJISTHCHKOTO CYCIIBCTBA.

Koncmumyyitinuii Cyo y cnpagi npo c800600y 6ub0Opy 3aXUCHUKA BU3HAYUE, WO
MONCIUBICIL NIOO3PIOBAHO20, 0DBUHYBAUEHO020, NIOCYOHO20 0OUPAMU 3AXUCHUKA O3HAYAE He
JiuUe MOJNCIUBICMb 00pamu nOCayeu ad8oKamad, d MAaKoNC MONCIUBICMb OONYCKY 00 CNpasu Ha
11020 CMOPOHI ,, APUBAMHO NPAKMUKYIOU020 HOPUCIA, AKUL 3AUMAEMbCA HAOAHHAM NPABOBOT
donomoau  ocobucmo abo 3a OopydeHHaMm Opuouunoi Odonomoeu’. Taxka nosuyis
Koncmumyyitinoeo Cydy 3Haiiuiia HeOOHO3HAYHY Peakyilo ceped IpUuoudH020 Cnidmosapucmad.
Ce0000a 6ubOpy 3axucHuKa NOBUHHA 3A0e3Neyy8aAMuUcs WAAXOM NOUMUBHOI OisbHOCMI

deporcasu Wooo 0peanizayii npasosoi 00NomMozu, 30Kpema AiYyeH3y8aHHsa OisIbHOCHI 10pUcmie,

84



AKI 301UCHIOIOMb NPUBAMHY NPAKMUKOIO, A MAKONC Pe2yl08aAHHAM CMAmycy 10pUoOudHUx Qipm
(koHmop) 3 Mmemoio 3abe3neuents AKiCHOI NPaso6oi 0ONOMOo2U y CYCHIbCMEL.

JUSsITBHICTh TPOMAJICBKUX OpraHi3aliil y cdepi nmpaBo3axuCTy CHpHUs€ MiJABUIICHHIO PiBHS
MPaBOBOI KyJIbTYpHU Yy CYCHUIBCTBI Ta COIIaIbHOI aKTUBHOCTI IpoMajisiH. [liIbHICTh acolliamii,
CIIIJIOK IOPHUCTIB 3abe3rmedye MpoIec CaMOPETYJIOBaHHS Ta caMoopraHizaimii y cucremi
NPaBO3axUCTy. Y PUHKOBIM E€KOHOMIll IisUIbHICTh TaKMX OpraHizaliif CHpuUsi€ IiJABUIICHHIO
PIBHIO TIPaBOBOI JOMOMOTH, OCKUIBKM BOHH BIPOBAKYIOTh 3aXOJM IIOJ0 CAaMOKOHTPOJIO 3a
pIBHEM MPaBOBOi JOMOMOTH KIIEHTaM Ta BXXWBAIOTh AWCIUIUTIHAPHUX 3aXO0JIB /10 BUHHUX
MPaKTUKYIOYNX FOPUCTIB.

5. Incmumym om6yocmana. TlocepeqHUKOM y BHpilIEHHI KOH(MIIKTHUX CHUTyalid MiK
NPUBAaTHUMHU OCOOAMM Ta JEp)KaBolO € YmoBHOBaxkeHU BepxoBHoi Pamum VYkpainum 3 mpas
momuan (cr. 101 Koncrurywii). Mloro ocHOBHe MOKIMKAHHS — 3a0E3MEUUTH HEYTePeHKCHHH 1
HE3JICKHUN PO3IJISI 32 BIACHOIO 1HIIIATHBOO a00 3BEPHEHB MPUBATHUX OCIO Ta pO3CIiTyBaHHS
¢axTiB MOpymIeHHS NpaB JIOAMHUA. [apaHTi€lo He3aleXHOCTI OMOyACMaHa € MapjJaMEeHTChKa
nporeaypa MpU3HAYCHHs Ha MTOCaly Ta 3MIIIEHHS 3 Hel.

Inemumym ombyocmana eunux vy ILllseyii ecepeouni XVII cm. 3 memor 3abes3neyenus
KOHMPOJII0 HAO OIAMU 61A0U OJisl HAJIEHCHO20 pea2y8aHHs HA (axmu nopyuleHHs npaes aooUHuU.
Mooeni incmumymy omOyocmana y 3apyOidcHux Kpainax pisHOMAaHimui — ye moodice Oymu oOHa
(Pocis, Ilonvwa, @panyisn) abo kintvka nocadosux ocio npu napramenmi (Hineyuuna, [llseyis),
Modice (hyukyionysamu sk KoaecianvHuul opean (Yeopwuna). Cb0200Hi ys incmumyyis idiepae
8axciugy ponv y 3abe3neueHHi OCHOBHUX NpaAs, OOHAK BOHA HYACMKOBO 3ANeHCUmsv Gi0
noaimuyHux iHcmumyyiu. 30Kpema, Ha egeKmusHicmv IHCMUmymy OomOyOCMaHa Cymmego
BNAUBAE CUCMEMA NAPIAMEHMAPUMY | NaApIAMeHmcbKo20 KoHmpoto. OcKintbKu omOyocmaH
@DYHKYIOHYE npu napiameHmosi, pexcum NapiaMeHmapusmy Modce CRPUSMU/CMPUMY8amu
po3eumox  yvozco iHcmumymy. Ha owcanb, inkoau  6iouysaemuvcs  3anoaiMu308aHicmy
BIMYUZHAHO20 OMOYOCMAHA, WO BUPANCANIOCA ) U020 Hea0eK8amHux Oiax y X00i NOpyuleHHs
subopuux npae 2epomaoan nio uac eubopie Illpesuoenma Yrkpainu y 2004 poyi i
napaamenmcwvkux eubopie y 2002 i 2006 pp. ma iio2o 3aaneaxcoariii no3uyii npu 3axucmi
BUOOPUUX NPAG CPOMAOSIH.

OmbOyacman obupaetbest BepxoBHOIO Pamoro cTpokoMm Ha 1I’STh POKIB 3 4HMCla 0ci0, sKi
MAaIOTh JJOCBIZl po0OTH y chepi MpaBO3aXUCHOI AISITLHOCTI Ta BOJIOAIFOTH BUCOKHMH MOPAJILHUMU
Ta JII0BUMHU SKOCTIMH. OCKITBKH CHEporo MisUTBHOCTI OMOYyICMaHa € HaJle)KHE pearyBaHHS Ha
(dbakTH TOpPYIICHHS OCHOBHHMX MpaB 1 CBOOOJ Ta 1X pO3IJISLA/pO3CIiTyBaHHS, TaKi IMiIBUIICHHI
BUMOTH JIO OCOOMCTHX Ta MAUIOBUX SKOCTEH 3a0e3MedyloTh BHCOKI CTaHAAPTH Yy isTIBHOCTI

oMmOyacmana. MeToro JisuibHOCTI oMOyJacMaHa € 3a0e3ledeHHs] BHUPIIICHHS KOH(MIIKTIB MiX
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MpUBaTHUMH Ooco0aMu Ta MyOJiuyHOIO Biaaor0. KOHQUIKTH MK TpUBaAaTHUMHU Oco0aMu HE €
cdeporo IisIbHOCTI OMOyICMaHa, 11e TPEeMET PO3IIIALY IPABOOXOPOHHHUX OPraHiB Ta Cy.y.

CroronHi icHy0Th Ipo0aeMu y epeKTUBHIN AiSUTBHOCTI IHCTUTYTY OMOyACMaHa B YKpaiHi.
3 MeTor0 3a0e3nedeHHs Horo eeKTUBHOT AISUTbHOCTI MOBUHHI JISITH PET10HATBHI MPEACTAaBHUKH,
Mepexa akux auiie hopmyerbest. OyHKITIT perioHaIbHUX MPEACTAaBHUKIB OMOyACMaHa ChbOTOJTHI
BUKOHYIOTh II0CaJ0BI 0COOM perioHaJbHUX YIpaBiaiHb MiHicTepcTBa IOCTHILII, X04ya OUIBII
ONTUMAIILHUM € YTBOPEHHS MEpEeXi CaMOCTIHHHMX perioHaJbHuUX Oropo omOynacmana. Takox
BOXKJIMBUM € CTBOPEHHS MEPEkKi MYHIIUIAILHUX OMOY/ICMaHIB (YHMOBHOBa)XEHOTO 3 IIpaB
TEPUTOPiaNbHOT IPOMAJN), IO TOCHIUTH PONb i Bary IBOTO iHCTUTYTY'S. CIif 3a3HAYMTH, IO
TiSUTbHICTE OMOyIACcMaHa y cdepi 3axUCTy OCHOBHHMX IIpaB 1 CBOOOJ JESIKOIO Mipoio
NEePEKIIMKAETHCS 13 AISUTBHICTIO TPOKYPATYPH.

A. Ilpoyedypu 3axucmy OCHOBHUX Npag y OiIbHOCMI OMOYOCMAHA PETYIIOIOTHCS
crieniaJibHUM 3akoHOM. OMOyacMaH BOpaBl 3AIMCHIOBAaTH TPOIEAYpU SK 3a 3BEPHEHHSIM
3alHTEPECOBAHOI O0COOM, TaK 1 3a BIACHOI iHII[IaTHBH, IO BiJIpi3HSE LeH IHCTUTYT BiA cyday. Y
CBOIN JisuIbHOCTI OMOYJICMaH MO€EHY€E MPaBoOBi 3aco0u 13 momiTHyHUMH. Lle moB’s3aHo 13 THM,
10 BiH Ma€ JOCTYII JI0 MapiIaMEeHTChKOI TPUOYHU 1 MOXKe CTaBUTH MHUTAHHA Mepel NapJaMeHTOM
PO BXXUTTS aJCKBaTHUX 3aX0/iB Yy c(hepi 3aKOHOAABCTBA PO OCHOBHI IIpaBa i CBOOOIU Ta MO0
3MiIHCHEHHS €()EKTUBHOTO MAPJIAMEHTCHKOTO KOHTPOJIIO HaJl JisSUTbHICTIO YPsIAy W aaMiHiCTparii.

1) Ilopiuni mnapmaMeHTCHKI 3BITH OMOyJACMaHa € TOJITHYHUM I1HCTPYMEHTOM, 3a
JIOTIOMOT'OFO SIKOTO JIOBOJUTHCS 10 BiJoMa IPOMAJICBKOCTI MPO CTaH JOJEPKaHHs MpaB 1 CBOOOT
JIOJIMHU 1 TpOMaZWHa B YKpaiHi 3a momepenHid pik. 3apyOikHa MpaKTUKa CBIAYHMTH, IO TaKi
3BITH OMOYZCMaHa CIIy>KaTh IMPUBOJIOM JJIsl BHECEHHS 3MiH JI0 3aKOHO/IAaBCTBA, HOTO MOJOKEHHS
BPaxXOBYIOThCS B aJIMiHICTPATUBHIN Ta CYJOBIl MPAKTHUII.

AHaniz wopiuHux naprameHmcoKux 36imie iMuU3HAHO020 OMOYOCMAHA CEIOYUMb, U0 OHU
OesIKUMU MICYAMU HA2adyromsb CKopiule HAyKo8i mpakmamu (0cooIuso, ous. 38im omoOyocmana
3a 1998 pix) 3 naomipnum meopemusysanuam. Heoonikom 36imie € me, wo He 3a8xcou 60HU
MicmAmb KOHKpemHi npono3uyii wo0o 6HecenHs 3MiH 00 3akoHooascmea. Ocobaueo ye
8I0YYBAEMbCS CMOCOBHO 3AY8ANHCEHb WOOO0 AOMIHICMPAMUBHOI Ma CYO080i NPAKMUKU.

Opunuuna mpuponma 1pOro JOKyMEHTa Ie CJa0Ko MOCHIDKeHa y JTeparypi 1 BOHA
3aCIyroBye Ha YyBary. 3a CBOEIO MPHUPOJOI0 IIOPIYHI 3BITH OMOyJICMaHa € TPOrpaMHUM
JOKYMEHTOM, TIOJIOKEHHsSI SIKOTO TpHHAaWMHI 3000B’s3aHHI OyTHM OOroBOpeHHI Ha cecii
MapJIaMeHTy 1 HOoro OKpeMi MOJIOKEHHSI B pe3yJibTaTl 0OTOBOPEHHS MOBHMHHI OyTH TOKJIAICHI B

OCHOBY 3aKOHOIPOEKTHOI poOoTH mapiaMeHTy. OYeBHIHUM 3[a€ThCS, L0 3a pe3yibTaTaMu

88 Baranos O.B. TepuropianbHa rpomMajia — 0OCHOBA MiCIIEBOTO caMoBpsAyBaHHs B Ykpaini. — K.: [JITT HAH, 2001. —
C. 203-204.
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CIyxaHHs JomoBimi omOyacMaHa BepxoBHa Pama y pamMkax mnapiiaMeHTCHKOTO KOHTPOJIIO
NOBMHHA B)XXMBATH a/IeKBAaTHUX 3aXOJiB IIOA0 Ypsay Ta aAMIHICTpalii, a TaKoXX 4yepe3 CBOIX
NpeCTaBHUKIB y Buiiii paji 10cTUIlil cTOCOBHO (haKTiB HEHAJIEKHOTO 3/1IHCHEHHS IPABOCYAIA 3
OOKYy OKpEeMHX MTPOKYPOPIB Ta CYIIIB.

2) Poscnioysanus ma iHcnekmy6anHs opeauié nyoOniyHoi 61aou. 3a 3BEPHEHHSIM
YIOBHOBKEHUX 0Ci0 ab0 3a BIACHOIO IHIIIATHBOIO OMOYACMaH BiJIKpUBA€ MPOBAKEHHS 3
METOI0 BHBUEHHS CTaHy JOJIEpP>KaHHS Ta TOIMEpeKeHHS (PaKTIB MOPYIICHHS OCHOBHUX MpaB 1
CcB0O0OJT 3TiTHO 3aKOHY OMOYyICMaH BOJIOJIE TPABOM BUIHHOTO JOCTYMY IO OpPraHiB IyOIiqHOL
BJIA M, MICIIb TAMYAaCOBOT'O TPUMAaHHS OCi0 1171 BApTOIO, MICIh 1T030aBJIECHHS BOJII, IMiAMIPUEMCTB,
yCTaHOB, Oprasizaiiii. Xoua 3aKOH YiTKO HE BHU3HA4ae (OpMy TaKOi JiSUIBHOCTI, 3[A€THCS, IO
NpaBOMIpHO ii HA3WBaTH IHCIEKTYBAHHSAM. PeXUM 1HCIIEKTYBaHHS OpraHiB MyOJIiYHOI BIaau Ta
MOCaJI0BHX OCI0, 10 3A1MCHIOIOTH YIPABIIHCHKY AISUTHHICTE, 3a0e3neuye oTpuMaHHs iHGopMmarltii
PO CTaH JOJACpXKaHHS OCHOBHUX TpaB 1 CBOOOJ, OCOOMCTO MEPECBIAYUTUCH MPO (aKTH iX
MOpYIIEHHSI Ta TOMEepeAuTH Taki oOctaBuHH. OJHAK MpoIexypa AOCTYIy OMOYyICMaHa o
iHpopMarii, Mo CcToCyeThCsl (DAKTIB MOPYIIEHHS MpaB JIOJWHHU JETaTbHO HE PETyIIOETHCS
3aKOHOM, III0 YCKJIAIHIOE HOTO POOOTY.

PoscnimyBanHs omOyacMaHa 31HCHIOETHCS 32 3BEPHEHHSM OCI0, MpaBa SKUX MOPYIICHO
abo B iHTepecax TpeTix ocib. Y xoai posciilyBaHHS OMOYACMaH MOXE 3BEpTaTUCS [0
KOMIIETEHTHUX OpraHiB, 30KpeMa OpraHiB JOCYJOBOTO CIiJCTBA, Cyay 3 MOAAHHSAM IIpO
YCYHEHHS TIOpPYIICHb TpaB JIIoAuHH. OMOyJCMaH MOXKE pO3’SCHHTH IpaBa 3asBHUKOBI 1 SKi
3acOo0M MMPABOBOTO 3aXKCTy BOHA MOXE BUKOpUCTATU. [IpH 1[bOMY Ba)XJTUBUM € TIPHU PIBHSIHHS Y
npaBax YTMOBHOB2)XEHOTO 3 MpaB JIOAWMHU 3 OpraHaMu JIOCYJOBOTO CIIJACTBA, MO0 Horo mil
NPUPIBHIOBAINCS 10 il CIIIY0T0 B X011 KPUMIHAJIBHOTO CIiACTBA.

3) Axmu peazysanus omoOyocmana. Y X0l Ta 3a pe3yJIbTaTaMH PO3CIIiTyBaHHS OMOyacMaH
npuiiMae akTu pearyBaHHsA. LI akTH MICTATH BUMOTY IIPO CHPHSHHS y MPOBEICHHI MEPEBIPOK
(1HCTIEKIIii1), BUAUIIEHHS CIieniamicTiB, (axiBIliB, €KCIEPTIB 1 HAJaHHS BIAMOBITHUX BUCHOBKIB,
PO YCYHEHHSI BCTAHOBJICHUX MOPYILIEHb OCHOBHHUX IpaB i cBOOOA. AKTH pearyBaHHS MOXYTb
OyTM y BUIJIAII CKapr 1 KJIOMOTaHb Yy XOJ1 KPUMIHAJIBHOTO TMPOIECY, IMMO30BHOI 3asiBU Yy
aMIHICTPATUBHOMY  CYJOYMHCTBI, KOHCTHTYI[IHHOTO TIOJMAaHHS Yy  KOHCTUTYIIHHOMY
cynounHCTBi. E(eKTHUBHICTD po3ciigyBaHHS OMOYJICMaHa MPsIMO IMPOMOPIIHHO 3aleKUTh Bij
CYBOPOCTI CaHKIIiif TOTOYHOTO 3aKOHO/IABCTBA 32 HEBUKOHAHHS/HEHAJIEKHE BUKOHAHHS 3aKOHHOT
BUMOTH Ta aKTiB pearyBaHHs OMOY/ICMaHa.

B.  Incmumym npokypamypu y 3abe3neueHHi OCHO8HUX npag i c¢60000. Opranu
MPOKYpaTypu 3a0e3MeUyl0Th KOHTPOJIb TOACPKAHHS MPABOBOI MPOIEAypU OpraHaMU JIi3HAHHS 1

JOCYJIOBOTO CiijicTBA. Taka poJib MPOKYypaTypu BUIUIMBAE 13 KOHCTUTYLIHHOTO 3aKpilUICHHS il
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noBHOBaXkeHb (cT. 121). 3rimHo Pexomenparii KomiteTy minicTpiB PE mpokypopaMm HalexuTh
Ba)CIMBA PONb y 3a0e3MeueHHi MpaB JIOAMHM Y KpUMiHAIbHOMY Tpoleci®. 3 mielo MeToro
JiepkaBa 3000B’s13aHa rapaHTYBaTH HE3aJIEKHICTh MIPOKYpaTOpa B X041 KpUMIHAIBHOTO MPOIIECY:
Jlepoicasa nosumna edcumu  BIONOBIOHUX 3ax00i8, W06 NPOKypopu Oyiu 6 3MO03i
BUKOHY8amu c80i npocghecitini 0608'a3Ku i N08HOBANCEHHS Oe3 HeNnpasoMIpHO20 8MPYUAHHS AOO
HEe3aKOHH020 NPUMSCHEHHS 00 YUBLIbHOI, KPpUMIHANbHOI abo iHwoi sionogidanvrocmi. I[Ipome
NPOKYpamypa nOGUHHA NEPiOOUYHO 38IMY6amu neped 2poMAOCbKICMIO NPO C80I0 OIANbHICIb Y
yinomy, i 30Kpema npo ulisaxu, 3a 00NOMO2010 AKUX 6MINI0BANUCA OAHI npiopumemu.
3abe3neueHHs KOHTPOJIIO 32 HaJ HAJCKHUM 31HMCHEHHSAM JOCYOBOTO CIiACTBA OpraHAMH
OPOKypaTypu € BaXKIMBOIO TapaHTicro 3abe3meueHHs e(QEKTUBHOTO  PO3CIiTyBaHHS
KpUMiHaIbHUX crpaB. OnHak B YKpaiHi HE pO3NOAUICHO (YHKIIH JOCYIOBOIO CIiACTBA Ta
MPaBOBOTO KOHTPOJIIO Y KPUMIHAILHOMY CYJIOYMHCTBI, OCKIJIBKH IIPOKYpaTypa 3T1THO MOJI0KEHb
KIIK HanineHa MOBHOBa)KEHHSMH JIOCYJO0BOTO CIIJICTBA 1 MPAaBOBOTO0 KOHTPOI 0. Ile 3ymoBitoe
710 TOPYIICHHS MPUHIMITY HE3aJICXKHOCTI Yy JiSUIbHOCTI NMPOKYpaTypH Ta HEOE3NEeKH BIUIMBY Ha
CJIITYUX Ta MPOKYPOPIB y KPUMIHATIBHOMY CYJA0YMHCTBI. TakuMu YMHOM, BaXKJIUBUM 3aBIaHHSIM
MPOKYpaTypH € 3a0e3MeueHHs J0AepKaHH BEPXOBEHCTBA MIpaBa y KPUMiHAJIbHOMY CYJIOUYUHCTBI
Ta MPEACTABHUIITBO IHTEPECIB JEP’KaBH B CyJIax.
3eiono npasosoi nozuyii Koncmumyyitinoco Cydy y cnpasi npo npeocmasHuymeo
npoxkypamyporo  Ykpainu inmepecié Oepacasu 20cnooapcbkomy cyoi 0yn0 8U3HaA4YeHHs
8IOMIHHICMb HMepecie Oepaicasu 6i0 inmepecié npueamuux ocib. 3eadaume piwtenHs 0)10
CHpAMO8ane Hacamnepeo Ha NPUNUHEHHS HenpasoMIpHOI NPAKMUKU 36epHeHb NPOKYPOpie 00
CyOy 8i0 iMeHi 0epicasu 3 Memoro 368LIbHEeHHs NPUBAMHUX 0CI0 IO CHIAMU 0ePAHCABHO20 MUMA.
3rigHo ocraHHIX 3MiH 10 KoHcTUTywil mpokyparypa 3aiiCHIOE ,,Harjsia 3a AoAEp KaHHIM
mpaB 1 CBOOOJ JIOAWMHU 1 TPOMaJsSHWHA, JOJCP)KAHHS 3aKOHIB 3 IUX IUTaHb OpraHaMu
BUKOHABYOi BJaJM, OpraHaMy MICIIEBOTO CaMOBPSAIYBaHHS, iX IMOCAJOBUMHU 1 CIy>KOOBHMHU
ocobamu” (m. 5 cr. 121). Lle cBiAUUTH MpO BiABEPTO MATEPHANICTCHKUHN MiAXia 10 Mpoliemu
3aXUCTy OCHOBHUX IPaB 1 CBOOO/I, BIAMOBITHO J0 SIKOTO caMe JepKaBa BU3HAYAE SKUM YHHOM 1
3a JIOMOMOTOI0 SIKMX 3ac00iB HEOOXiHO rapaHTyBaTH OCHOBHI MpaBa. HameBHo, 11e € HaaMipHE
BTpYYaHHs JIep>KaBU y MPUBATHE KUTTS 1HAMBIJA Ta MOPYIIEHHS HOr0 KOHCTUTYLIMHOTO MpaBa
Ha camo3axucT (4. 1, 2 cr. 55). [Tapmamentcbka Acambnest Panu €Bponu B Pekomenmamii 1604
(2003) mpo ponb MPOKypaTypud B JEMOKPATUYHOMY CYCHUIBCTBI, MOOYIOBAaHOMY Ha 3acaaax
BEPXOBEHCTBA 3aKOHY, BH3HAuUWJa TakKi TOJOXKEHHsS WIOJ0 OOOB’SI3KIB MPOKYPOPIB, sIKI HE

KaparoTbCs 3aKOHOM!

8 Ponb npokyparypu y cuctemi KpuMmiHanbHOTO cynoumHctsa: Rec (2000) 19: Tlpuiinsta Komitetom MminicTpis
Pamu €Bpormn. — CtpacOypr, 2000.
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“Ilpu eusHaueHHi 0008 A3KI8 NPOKYPOpPI8, 5Ki He KAPAIOMbCS 3AKOHOM, BANCIUBO
3azHauumu, wo:

a. 0yov-sika @YHKYis NPOKYpOpi8 w000 3A2albHO20 3AXUCMY NpaAé JHOOUHU He
npu3eooums 00 HeCyMiCHOCmI iHmepecié abo He cmpumye @Qisuunux oci6 npocumu y
0epIHCABHUX OP2AHIE 3aXUCTMY C80IX Npas;

b. 6yovb-sakuil eghekmuenull pO3NOOiL 0ePIHCABHOT B1AOU MIdNC ILIKAMU YPAOY CXBANIOEMbCS
npu  po3noodini  000amKosux QyHKyill 011 NpoKypopie, Oe nepeddauena yYiiKosuma
He3ANIeANCHICMb NPOKYypamypu 8i0 empyuanHs 0yO0b-saKOi eiiKu ypaoy 8 npoyec po3eisiody Cnpas
oKpemux ocio, ma

C. 00 NOBHOBAJICEHb | 0008 '3Ki6 NPOKYPOPIE HANEHCAMb Julie Nepeciioy8anHs 304UHIE |
3aeanbHa QYHKYIs GUSHAUEHHA 2POMAOCHKUX [HMEPeCi8 3a O0NOMO20I0 CUCMEMU KPUMIHAIbHO20
CYOOUUHCMBA [ OKpeMUX, PO3MAUOBAHUX GIONOBIOHUM YUHOM | eheKmUBHO OiloYUX Op2aHis,
CMBOPEHUX 3 MEeMOI0 BUKOHAHHS 0)YOb-KUX THUWUX PYHKYIT.

Ha nymky ekcnepriB Beneuniancekoi kowmicii PE Jx. Iaminbrona (Ipmanmis) ta T
Cyxomnpkoi (TMombma)® 3xilicHeHHs HarIAgy 3a OAEP)KAHHAM OCHOBHUX IIpaB i CBOGOJ €
Hee(peKTUBHUM, OCKiIbKA KoHCTHTyIisi YKpaiHM BHU3HAYa€ Ii TMOBHOBRXCHHS HEBH3HAYEHO,
YHHHE 3aKOHOJABCTBO HE TapaHTY€ IPOMAJChKOTO KOHTPOIIO HAJ IiSUTBHICTIO MPOKYpaTypH i
Taki ii (yHKUii TICHO MEpPEeIUNTAIOThCSA 13 (YHKUISIMM 3aKOHOJABUOi, BUKOHABYOI 1 CyHZOBOi
Biagu. TakuM 4YMHOM, ICHY€ OUYEBHJHA 3arpo3a HE3aJeKHOCTI MPOKypopa 1 Horo QyHKii
BUXO/SITh JIAJICKO 3a MEXI KPUMIHAJIBLHOTO CYJAOYMHCTBA, SIKI € 3aloOpyKOI HAJIEKHOTO
3MiMCHEHHS QYHKIIIH MPOKYPAaTypH Y MPaBOBIH JIeprKaBi.

[IpokypaTypa mnokJIHMKaHa TIOMEPEMKYBAaTH Ta pearyBaTd Ha (akTU MOPYIICHHS, SIKi
JIOIYCKAIOThCA Yy XOJlI KPUMIHAJIBHOTO TPOIIECy, TAKUM YHHOM OpPTaHU MPOKYpaTypH 3AIHCHIOE
KOHTPOJIb Y XOJI KPUMIHAJIBHOTO cyAounHCcTBAa. OpHAK CHOTOAHI 3pOCTA€ IUX OPTaHiB PoOJib
TaKOX y 371HCHEHHI 3arajlbHOTO HaTJISITY.

1) Ilpeocmasnuymeo inmepecie epomadsanuna abo depaicasu y cyoi Ha ocHosi 3axony. Ha
NPOKYypaTypi JEXKHUTh TMO3UTUBHUN OOOB’SI30K TPEACTABIATH IHTEpPECH Mano3ade3lneueHmX,
IHBaJTI/IiB, BETEPAHIB Ta IHIIWX COIIAJIbHO BPA3IMBUX KAaTETOpii JIt0AeH 1 HaIaTH iM e(heKTUBHUN
npaBoBUi 3axucT. [IpakTrka mokasye, 1o Taka ASUTBHICTh MPOKYpaTypu € e(pEeKTUBHOIO 1 BOHA
KOPUCTYETHCS aBTOPUTETOM y CYCHUIBCTBI y Wil cdepi. SIK mpaBuio, Take MpPEICTaBHUIITBO
3MIACHIOETbCS HA TiJACTaBl 3BEPHEHHS TPOMaASHMHA 1 TMPOKypaTypa 3acTOCOBYE aKTH

pearyBaHHSI.

90 . . . 5 . .. . .
€Bporeiicpbka KOMicis ,,3a JeMokpaTiro yepes npaBo” (Beneuiancbka komicis). Komenrapi 1o npoekry 3akony Ykpainu ,,[Ipo

npokypartypy””: BucHoBok [xeiimca I'amizsrona CDL (2004) 06; BucuoBok I'anuu Cyxouskoi Ne 292/2004: CDL (2004) 048.
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2) Haenso 3a 0odepoicanus 3aKoHi6 opeanamu, wo npoeaosims ONEpamu8HO-pO3ULYKOB)
OisnbHicmyb, 0i3HaHHA, 0ocydoee criocmeo. OCHOBHE NMPHU3HAUEHHS MPOKYpAaTypHu 3I1HCHIOBATH
NPaBOBUI KOHTPOJIb 32 BYMHEHHSM IPOLECYaIbHUX I y XOJi KPUMIHAJIBHOTO IPOLECY 3
METOI0 JIOJIEp’KaHHS BUMOI HAJIEKHOI MpPaBOBOi MPOLEAYPH Ta TPOBEACHHA SKICHOTO
pO3CiiyBaHHS KPUMIHAIBHUX CIPaB OpPTraHaMH CIIJICTBA Yy PO3yMHHH cTpok. OcoliauBo
Ba)XJIUBE 3HAYCHHS € MPABOBUI KOHTPOJIb MPOKYPATYpH MPH MOPYIIEHHI KPUMIHAIBHOI CIIPaBH,
npes’ sBICHHIO OOBHHYBau€HHS OOBHMHYBAa4€HOMY, 3aTBEpPKEHHI OOBHHYBAJIBHOTO BHCHOBKY
tomo. OCKUIBKM TpOKypaTypa MIATPUMYE Jep’kaBHE OOBHHYBAau€HHS B CyAl 1 BHUCTYIA€
CTOPOHOIO Y KPUMIHAJIILHOMY CYJIOYMHCTBI SIKICHE 3JIIMCHEHHS KPUMIHAJIBHOTO CYIAOYHMHCTBA
nependavae po3MexKyBaHHs (PyHKIIIH JOCYAOBOTO CIIIJICTBA 1 OOBUHYBAuCHHSI.

Ilomoune  3axonooascmeo  YKpainu He 6CMAHOBNIOE  2apaHmii  He3ANeHCHOCMI
NpOKYpamypu y KpUMiHAIbHOMY npoyeci, OcKinbku yi ynxyii € nepo3nodineni. Tak, 6 opeanax
npoxypamypu 0itome C1i04i NpoKypamypu ma NpOKYpOpu, wo RIOMPUMYIOMb 0epAHCABHE
00suHysauenHss 8 cyoi. AHanimuyHi 36imu NPABO3AXUCHUX OpeaHizayiti ma cy008a NpaKmuxa
ceiduamnv, w0 ye He CHpusie 3a0e3nedenHio npasa ocodu He cnpasediuse i HeynepeojiceHe
CYOOUUHCINBO 3A2POACYE BUPOONEHHIO HEe3ANeNHCHOI  no3uyii npoxypopa y KpUMIiHATbHOMY
npoyeci.

3) Haensao 3a 000epycanHuam 3aKOHI8 NpuU BUKOHAHHI CYOOBUX piuleHb V KPUMIHATbHUX
cnpagax. Ocoba, sika yTPUMYETHCS B SIKOCTI MiI03PIOBAHOTO Y MICIISIX TUMYACOBOTO TPUMAaHHS
miJ BapTol abo B SKOCTI 3aCy/DKEHOTO Y MICHAX T030aBJICHHS BOJI, € 3aJICKHOI BiJ
anaMmiHicTpalli Takoi ycTaHOBH. ToMy TakuM oco0am MOBHHHO OyTH 3a0€3MEYeHO OCTYI 0
HE3aJIeXKHO1 1HCTaHLIl, sKa Morja 6 3a0e3MeunT HeymnepeIKeHUH KOHTPOIb 3a J0ACpKaHHIM
npaB 3aTpUMaHMX/3acy/pkeHuX. OcoOnMBa BpaszIUBICTh 3aTPUMAHMX/3aCy/DKEHUX TOJSArae B
TOMY, 110 BOHH OOMEXKEHI B OCOOWCTIHi CBOOOJI Ta B IIMX yMOBaxX IOBHICTIO 3aJICKHI Bif
afaMiHICTpaIli yCTaHOB IIOJ0 3aJ0BOJICHHS IIOJACHHUX OCOOMCTHX TOTped (B 1XKi, OAeKi,
npeaMeTax Tiri€eHd, AOCTYIy A0 iHGopMallii 3 HABKOJUIIHBOTO CBITY TOIMIO). X04a OOMEKEHHS
cBoOOAM a00 MO30aBiCHHS BOJi 00 €KTHBHO IMOKJIA/Na€e Ha JIIOJUHY IMEBHI OOMEKEHHS, OJHAK
Takl 3aX0J¥ HE MOBHHHI NMPUHWXKYBATH TiAHICTH ocobm (cr.cT. 3 Ta 28 Koncrurymii). Tomy
MPOKypaTypa y CEHC1 KOHCTUTYLIMHUX BUMOT (CT. 28) MOKJIMKaHa HAJIGKHUM YHHOM pearyBaTu
Ha (aKTH KaTyBaHHA, KOPCTOKOTO, HENIOJCHKOro ad0 TaKoro, M0 MPUHUXKYE TiAHICTH OCOOH,
MOBO/KCHHIO UM TTOKaPaHHIO 3 METOIO TIOTIEPEIKEHHS Ta YCYHEHHS TaKuX (PaKTiB.

4) 3acanvruii Haenso. yHKINS 3aralbHOTO HATJISAY MMOHOBJIEHO 3T1HO 3 KOHCTUTYIIHHUM
3akoHOM Ne 2222 — [V (wabpaB y miid wactuHi umHHOCTI 3 1 ciuas 2006 poky). Take
MIOBHOB)XEHHS € OCOOJUBICTIO NMPABOBOTO CTWIIO BITYM3HSHOI CHCTEMH MpPaBO3axXUCTy. Xoda

Koncrurynis y penmakuii 1996 p. Buiayuymsia Take NOBHOB)XXEHHS 13 TpEAMETY BiJaHHA
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MPOKYpATypH, OJHAK BOHO 3/IHCHIOBaTIOCS (paKTMYHO Ha TifcTasi 1. 6 IlepexigHux mo0KeHb,
SKI Tiependavand TUMYACOBUM PEXHMM 3AIMCHEHHS 3arallbHOTO HATJSIAY TMPOKYpPaTyporo [0
CTBOPEHHS OpPTaHiB, 110 3IHCHIOIOTh KOHTPOJIb (DYHKIIIT Ta 3aKOHOAaBCTBA MPO iX TiSUIbHICTb.
[ToBHOBa>keHHSI IPOKYPATypH IO 3A1MCHEHHIO HAMISY 3 AOJEpXKAHHSIM OCHOBHHX IpaB 1
CBO0O/T € YaCTKOBO BHIIPAB/IaHUM B 3B 53Ky 13 HEJOCTATHIM JIOCTYNOM O1JIBIIOCTI TPOMAJISH 10
SKICHOI ITPaBOBOi 1ONOMOTH. 3a TaKUX OOCTaBUH MPOKypaTypa OTpUMaia HaJ3BUYANHO IIHUPOKY
cBOOOYy po3cyny y cdepi OCHOBHUX MpaB i CBOOOJ 1 TOMY HEMa€ YITKHX rapaHTiii TOro, 1o
OpraHM TMpOKypaTypu OyIyThb HE3aNeKHHUMHM Ta HEYyNEpeKeHUMHM MpH 3I1HMCHEHH1 IHX
npoueayp. CpOromHi TUCKYTYEThCS NHUTAHHS MPO MOXJIMBICTD 3A1MCHEHHS HArJALy Hal

CYJOBUMHU PILICHHAMH Y cepi MpaB JIIOJUHH.

3. I'apanTii npas OikeHUIB y aAMiHICTPATUBHHUX Cy/JaX.

Cepen iHauBITyaTbHUX 3aC00IB MPABOBOTO 3aXMCTY OCHOBHUX IPaB y 3apyO1KHUX KpaiHax
BUAUISAIOTHCS MIPOIETypH KOHCTUTYLIIHHOI CKapry, aMnapo, HapoHi CKapry, CKapru iHIUBIAIB Y
CYCIUIbHUX iHTepecax, habeas corpus, mandamus tomo. B Ykpaini cyan po3riasaaioTs cKapr,
3asiBM Ta 3BEPHEHHS MPUBATHUX OCI0 HA MpeaMeT MOPYIICHHS iX OCHOBHUX IpaB 1 CBOOO.
['onoBHe mpu3HaueHHs OyAb-sKOi CYJOBOi YCTAaHOBU IMoOJjsTae y 3abe3nedeHHl e()EeKTUBHOTO
IPaBOBOTO 3aXHUCTY, PO3IJISL CKapr MOBUHEH OyTH HE3aJeKHUM 1 HEYNEPePKEHUM Ta Y PO3yMHI
CTpOKY. BaximuBuMm (akTopoM, 1110 CBIYUTH MPO AaBTOPHUTET Ta €PEKTUBHICTH CYJJIOBOTO 3aXUCTY
€ HeyXWIbHE BUKAHHS CYJOBHUX PIIICHb 1 BXKUTTSA CYBOPUX CAHKIIIM 0 OpraHiB myOI19HOI BiIaau
YU MOCATOBUX OCI0 Y BUNIAJKy HEBUKOHAHHS a00 yXWJICHHS BiJl BUKOHAHHS CYyJOBHX pilllcHb. B
onHOMY i3 cBoix pimeHb Konctutyniiiauii Cya KOHCTaTyBaB, IO HEAOICPIKAHHS JIOCYIOBOTO
BPETYJIIOBAHHS CIIOpPIB HISKUM YWHOM HE MOXXE CTaTW IiJCTaBOIO [UIs BIIMOBH 0cCOOU Y
CYZIOBOMY 3aXHCTOBi’'.

Cynu 3araqbHOi IOPUCIMKINI € OCHOBHHMM TapaHTOM OCHOBHHUX IpaB 1 CBoOOA, sKi
PO3IISLIAIOTH CKAapru (Di3MYHMX 1 FOPUAMYHHUX OCi0 Ha il Ta pillleHHs opraHiB MyOJIIYHOI BIIajH,
SKMMH TIOPYIIYIOTHCSI OCHOBHI TpaBa i CBOOOM. 3arajibHi CyJu He BIIPaBi BIAMOBUTH y 3aXUCTI
MOPYIIECHOTO TpaBa B CUJTy TOJIOXKEHB 4. 3 ¢T. 8 Ta 4. 2 cT. 124 Konctutymii Ykpainu. 3aranbHi
cynu 3000B’si3aHI  3acTocoByBaTH HOpmH KoHctutymii sk 0Oe3mocepenHbO YHWHHE TIPaBO,
OCKIUIBKH iX FOPHCIUKILS TOMIMPIOETHCS HAa BC1 IPABOBIIHOCHHU, 1110 BUHUKAIOTh Y JI€PIKaBi.

Aominicmpamuena rocmuyis 3a0e31edye 3aXUCT TpaB 1 cBOOO JIOJUHU BiJl MMOPYIICHb 3
OOKy oprasiB ImyOJIIYHOI BJIaJH, a TAKOX 1HIIUX Cy0’€KTIB MPHU 3MIMCHEHH] HUMHU YIIPaBITHCHKUX
GyHKIIIM Ha OCHOBI 3aKOHO/IAaBCTBA, B TOMY YHMCJI HA BUKOHAHHS JIeJIETOBAaHUX ITOBHOBAXKEHH (CT.

2 KAC). OcHOBHE TMOKIMKaHHS aJMIHICTPaTUBHOI FOCTHII ToNsirae y 3abe3medeHHl

1 Pimennss KCY Ne 6-3m Bix 25.11.1997 p. // KCY PB. — 1:58.
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HE3JIGKHOTO 1 HEYINepePKEHOr0 KOHTPOJIIO 3a aKTaMW Opra”iB myOJiyHOi Blagud SK
1HAMBIIyaJIbHOTO, TaK 1 HOpMaTUBHOTO XapakTepy. KAC Bu3Hauae Kpurepii mpaBOBOTO 3MICTY
aKTiB opra”iB myomiuHoi Bnaau (4. 3 cT. 2), 30KpeMa MPONOPIIHHICTb, JOOPOCOBICHICTD,
HEyNEPEHKEHICTh, PO3CYIUBICTh, OOTPYHTOBAHICTh, CBOE€YACHICTh. CylIOBHI KOHTpOJIb 3a
JOJIEPKAHHSIM 3aKOHHOCTI y JisIX OpraHiB BUKOHABYOI BJIaJIM Ta MICIIEBOTO CAaMOBPSITyBaHHS 3a
MI030BHOIO 3asBOIO0 MPHBATHOI 0COOM 3abe3nedye sIKICHO HOBI B YKpaiHI yMOBH AJIsi 3aXHCTY
OCHOBHHX TIpaB 1 CBOOO/I.

Jlo xommeTeHIli aaMiHICTPaTUBHUX CYIIB HAJICKUTh PO3TIIAN TaKuX crpaB y cdepi
3aXMCTy TpaB 1 cBOOOM JtoauHM: 1) cropu (Gi3MYHUX Ta IOPUIUYHUX OCIO MO0 3aKOHHOCTI
pimens, aiii abo Oe3misuIbHOCTI OpraHiB MyOMiyHOI Biaju; 2) CIOpW 3 MPUBOAY NPHHHATTS
rpoMajsiH Ha myOusiuHy ciyxO0y, i1 mpoXo/KeHHs, 3BUIbHEHHS 3 MyOiiuHOl cimy»0u; 3) crnopu
I0JI0 JOJEp’KaHHS 3aKOHHOCTI B XoJi BHOOpiB Ta pedepenaymiB. [lo BigHOIIEHHIO 10
KOHCTUTYIIHHOI FOPUCAUKINT aAMIHICTpaTHBHA IOPUCAMKIIIS HECE OCHOBHE HaBAHTAXEHHS 1100
3a0e3nedeHHs] OCHOBHUX IpaB 1 CBOOO, OCKIJIbKM OCHOBHA Maca KOH(IIKTIB MIX JIep’KaBoOIO Ta
NPUBATHUMHU OCOOAMH TOKJIMKAHI 3aXWINATH caMe CYAM 3arajibHOi IOPUCAMKINI, 0 SKOi
BIJIHOCATBHCSI aIMIHICTPATHUBHI CY/IH.

Heoonosnaune mpaxmysauHs GUKIUKAE 3aKPINAEHHA KOMNemeHYii aOMIHICMpamueHux
€y0i8 w000 po32nady HUMU NO30BHUX 3456 NPUBAMHUX OCIO WOOO OCKAPHCEHHSI HOPMAMUBHO-
npasosux axkmie opeanie NyONiuHOI 61a0u, AKUMU NOPYULYEMbCA IXHE CYO €KmueHe nyoaiuHe
npaeo. Hacamnepeo, ys npobrema € 04eBUOHON CMOCOBHO HOPMAMUBHO-NPABOBUX AKMIB
napnamenmy, 60 KAC Hiakum uuHOM He 00MeHCye MONCIUBICMb NEPesipKU YUux akmis Ha
npeomem ix 8i0N0BIOHOCMI NPUHYUNY BEPXOBEHCMBA NpABA: YU GiH He NOCA2AE HA 2IOHICMb
0CcoOU; uU He CMBOPIOE HAOMIDHUX MA HEeNnPONoOpYItiHUX 0OMedceHb Wooo peanizayii
KOHCMUmMYYIitiHUXx npae i c60600; 4u He NOCA2a€ HA CYMHICMb KOHCMUMYYIUHO20 Npasd; du He
BCMAHOBIIOE HAOMIPHUX MA 3APOPMANIZ08AHUX NEPENOH HA WLIAXY Peanizayii KOHCMUMYYitiHo2o
npaea, wo Nnocseae Ha CYMHICMb OCHO8HO20 npaeéa mowjo. Lle maxodc moduce cmocysamucs
HOPpMAMUBHO-NPABo8Ux akxmie ypaoy. Kongurixm nonseae 6 momy, ax po3ymimu cnie8ioHouleHHs
@ynxyii koncmumyyitinoco koumpoaro Koncmumyyitinoco Cyody ma cymuicmos ()yHKYii ¢y008020
AOMIHICMPAMUBHO20 KOHMPOIO Y chepi 000epicanus OCHOBHUX npas i c60000. Tym ece
3anesxcamume 8i0 cy0080i NPAKMUKU.

BaxxmBa posb aaMiHICTpaTUBHOT IOCTHIIIT HANICKUTh y peaizalii KOHCTUTYIIHHOTO IpaBa
Ha BIJIIKOAYBAaHHS IMKOIW, 3aBJAaHOI HE3aKOHHUMHU PIIMIEHHAMH, HisMA ab0 Oe3misuTbHICTIO
opraHiB myOJIIYHOI BJIaJIU Ta TIOCAIOBUX OCI0 MpH 3M1MCHEHHI HUMHU CBOiX TOBHOBaXEHb (CT. 56).
[IpaBo Ha cripaBeUIMBE BiAIIKOyBaHHS KOPECIIOHIYETHCS 13 MO3UTUBHUM 00OB’SI3KOM JIepKaBU

nependadyBaTH y Jep:KaBHOMY OIOJKETI CIelialibHI BUATKU HA TaKy KOMIICHCAIIF0 IPUBATHUM
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ocobaMm. JlepkaBa HE MOXE IOCHJIATHCS HAa BIICYTHICTh OIO/DKETHHX AaCUTHYBaHb SK Ha
00CTaBHHY, 1110 BUIPABIOBY€ 3BOIKAHHS y BUIUIATI BIAIIKOAYBAHHS.

3aBaaHHA aAMiHiCTPATUBHOTO cyno4YuHCTBA. Y cT. 2 KAC BU3Ha4eHO 3aBIaHHS 1 3acaau
aMIHICTPATUBHOTO CYJJOUMHCTBA. AIMIHICTPaTUBHI CYJU MEPEBIPSAIOTH il 1 PIIIEHHS CyO’ €KTIB
BJIQJJHUX TTOBHOBAYXEHB HA TMPEIMET iX BIMOBITHOCTI MMEBHUM MPABOBUM KPHUTEPisM. 3aBIaHHIM
aJIMIHICTPAaTUBHOTO CYJOYMHCTBA € 3aXHCT IpaB, cBOOOJ Ta iHTepeciB (i3muHUX 0cid, mMpaB
Ta IHTEpEeCiB IOPUIUMYHUX 0Ci0 y cdepi MyOaiqHO-NIPAaBOBUX BITHOCHH BiJl MOPYIIEHB 3 OOKY
OpraHiB JICp>KaBHOI BJIaJId, OPTaHIB MICIIEBOTO CaMOBPSAYBaHHS, iXHIX MOCAIOBUX 1 CITy>)KOOBHX
0ci0, 1HmMMX CyO0'€KTIB MpH 3AIWCHEHHI HUMHU BIAJHUX YNPABIIHCHKUX (YHKII Ha OCHOBI
3aKOHOJIABCTBA, B TOMY YHCJIi HA BUKOHAHHS JIETIETOBAaHUX TOBHOBAKECHB

BpaxoBytoun Te, mo B Ykpaini He npuitHaTo Kogekc moBeaiHku myOmiyHUX CITy>KOOBIIIB,
3Ha4YCHHs 3a mosioxkeHb cT. 2, 4. 3 KAC Takox mojsrae B TOMy, IO Ha iX OCHOBI MOJKHA
BU3HAYUTH KPUTEPIi MPABOMIPHOCTI PIlICHb 1 i Cy0’ €KTIB BJIAHUX MMOBHOBaXXEHB. BiAmoBiaHO
1o cr. 2, 4. 3 KAC y cnpaBax moJ0 OCKap>KEHHs pillleHb, Jiil 4u Oe3aisIbHOCTI CyO0'€KTiB
BJIaJHUX IMOBHOBAXXCHb AMIHICTPATHUBHI CyIW MEPEBIPSAIOTh, Y NPUNHHATI (BUMHEHi) BOHH Y
BIJIIIOBITHOCTI JO TAKUX BUMOT.

1) Buuneni ma niocmaei, y Mmedcax NOBHOBANCEHb ma ) CcHocib, wo nepeddaueHi
Koncmumyuyiero ma 3axonamu Ykpainu. 1le monoXeHHsS BIATBOPIOE€ KOHCTUTYLIHHUM NMPUHLINT
3aKOHHOCTI ympaBmiHHSA (cT. 19 4. 2). Takum 4dYHHOM, 3aKpIIUTIOETHCS TOJMOXKEHHS, Y
BIJIMOBITHOCTI JIO SIKOTO Cy[ MoB'si3anuii KoHcTuTymi€ero 1 3akonamu Ykpainu. Lle o3nadae, 1o y
BUITAJIKy BUSBJIICHHS CYJIOM DIIICHHS aMiHICTPaTUBHOTO OpraHy, He 3aCHOBAaHOMY Ha 3aKOHOBI,
BOHO BH3HAETHCS HEAIMCHUM Ta MOTEPIIUINI Mae MpaBo Ha KOMIEHCALIIIO.

2) Aominicmpamueni pivienns i 0ii, GUUHEHT 3 BUKOPUCTNAHHAM HOBHOBANCEHHS 3 MEMOIO, 3
AKOI0 Ye No8HOB8ad CeHHs: HaoaHo. 11e ToNnoXKeHHs He T03BOJISIE CY0’ €KTY BJIaJHUX OBHOBAXKEHb
BUXOJIUTH 32 MEXI BIIACHUX IMOBHOB@)XEHb, OCKUIBKM MOJIMBAa IMOCTAaHOBKA MHTAaHHS PO
NOPYILICHHS KPUMIHAJIBHOT CIIPaBH 3a MEPEBUIIICHHS CIIy>KOOBHUX MOBHOBAaXEHb 3 OOKY MOCaI0BO1
ocobu. OnHak YUHHUN 3aKOH MPO AEprKaBHY CIYX Oy JOKIAaTIHO HE PETYIIOE MUTAHHS PO 100
MPOBEJICHHS PO3CIIyBaHHS 3a 3JIOBKMBAaHHS CIIy»KO0BUM cTaHoBuUIeM (cT. 14 3akony) i1
MICTHTD JIMIIIE 3araJIbHY BKa31BKY PO iXHIO IOPUIWYHY BiAMOBITANBHICTE (CT. 38).

3) Aominicmpamueni piwents i Oii, 64uHeHi 0OIPYHMOBAHO, MOOMO 3 YPAXYBAHHAM YCIX
06CcmasuH, wo Marms 3Ha4eHHs 01 NPUUHAMMA piuenHs (6uyunenns 0ii). L]g Bumora Bu3Hauae,
[0 pINIEHHS aJMIHICTPaTUBHOTO OpraHy BOJIOMI€ CEPHO3HMMH BaJaMHU JIETITUMHOCTI, SKIIO
BOHO He oOrpyHToBaHo. O3HakaMH HEOOTPYHTOBAHOCTI PINIEHh CYO’€KTIB BIAJHHUX
NOBHOB)XEHb MOXKYTh OyTH: BiJICYTHICTh HAaBEJCHUX MPABOBHX IiJCTaB NMPUHHATOTO PILLICHHS

(HOCI/IJIaHH}I Ha IIOJIOKCHHA YHMHHOI'O 3aKOH0[[aBCTBa); HCIIOBHOTAa ILOCJIiI[)KCHH}I q)aKTI/I‘-IHI/IX
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00CTaBUH, 0 MAIOTh ICTOTHE 3HAYEHHS JIJIs1 CIIpaBH 1 6€3M0CcepeIHRO BIUTMBAIOTH HA HACTIAKH il
BUPILICHHS;, BIACYTHICTH JIOT1YHOTO 3B’SI3KY 13 TOJOXXEHHSMH 3aKOHY, Ha $IKI HOCHJIAETHCS
Cy0’eKT BIaJHUX NMOBHOB@XEHb NMPHU NPUHHATTI BIATHOTO PIIICHHS, Ta (PAKTHYHUX OOCTaBUH
CIIPaBH.

4) Aominicmpamueni piwenHs i Oii, 6uUUHEHI 0Oe3CMOPOHHLO  (HeynepeodCeHo).
AIMIHICTpaTUBHUI CyJl TOBHHEH IE€PEBIPUTH, YU ICHY€ YHEPEIKEHICTh Y BIAMOBIIHUX
KOMIIETEHTHUX OpraHax II0JI0 OpraHiB OCOOM, siKa JOMAaraeTrbcs i1 BU3HAHHS SK ODKCHIIA.
30kpema, ynepemKeHICTh MOXKE BUPAKATHCS Y HEMMOBHOTI 3’SCYBaHHS BCiX 1CTOTHUX OOCTaBHH,
SK1 MalOTh 3HAYEHHS JUIsl BUPILIEHHS I[bOTO MUTAHHS, OCKUIBKM IIyKadl, SIK MPaBUJIO, € TOCUTh
BpAa3JIMBI Nepe]] KOMIIETEHTHUMH OpTaHaMU JIepKaBH, AKi MOKIMKaHI CIPUATH 1M y 3a0e3MeyeHH1
ix crarycy.

5) Aominicmpamueni piwenns i Oii, suuneni 0obpocogicno. Taka BUMOTra O3HA4ae, M0
CcyO’€eKT BIaJ HHUX TOBHOB2)XCHb IIOBHHEH PETEIbHO TMOMIKIYyBaTUCS MPO BCTAHOBIICHHS
(akTHUYHUX OOCTaBUH Y JOCTaTHROMY OOCS3i, HEOOXITHOMY JUISl MPUHHATTS OOIPYHTOBAHOTO
pitnenHs. BiamoBimHo OibXeHEIh MOKIWKAHWNA CYMIIIHHO CIIBIIPAIFOBATH 13 KOMIIETEHTHUMH
opranamu Biaau. OAHAK JTOCUTH YacTO JUIsl OTO OKEHII0 HEOOXIAHO 3a0€3MeUnuTH MOCIyTH
nepexiagaya.

6) AominicmpamusHi piwenus i Oii, guuneni poscyoirugo. lleii kpurepiii BU3HAUaE, 110
pillIeHHS KOMIIETEHTHUX OpraHiB y cIpaBax ODKEHIIB IMOBUHHI I'PYHTYBAaTHCS Ha BCEOIUHOTO
JIOCJTIJDKEHHI MaTYMHUX OOCTaBHH CIPAaBH 1 MPaBUIBHOMY 3aCTOCYBaHHI IMOJIOKEHb 3aKOHY, SIK
Ou y mii 3BMYaiHIN cuTyalii moBejacss po3yMHa JIIOJWHA, 3/IaTHA TepeadavdyBaTH HACHIAKA
CBOIX JIiH.

7) Aominicmpamueni piwienns i Oii, @YuHeHi 3 OOMPUMAHHAM NPUHYUNY DIBHOCMI nepeo
3aKOHOM, 3anobicarouu Hecnpaseoausit ouckpumirnayii. lle TIONOXKEHHSA KOHKPETH3YE
KOHCTUTYIIIMHANA  TPWHIMI  PIBHOCTI Ta  HENOMyIIEHHA AuCKpuMiHamii. OpjgHak B
aAMIHICTPAaTUBHUX TIPOIEAYypax MHaHE TMOJOXKEHHS (AKTUYHO TIYMAYUTHCA SIK TPUHIUI
JIOBIPJIMBOTO BiTHOIIEHHS MOCAJ0BOI 0COOM, OCKUJIbKM HalyacTille NIyKadaM MPUTYIKY JOCUTh
CKJIAJTHO HABECTHM KOHKPETHI (paKTW4HI JaHl Ta JOKYMEHTH, OCKUIBKM BOHH, SK IPaBHIIO,
3HAXOAATHCS Y HECTIPUSTINBOMY CTAHOBHIII 1 3aJIe)KaTh Bil JOOPOCOBICHOCTI Cy0’€KTa BIaHUX
MTOBHOBAKEHb.

8) Aominicmpamueni piwienus i Oii, 6UUHEHI NPONOPYILHO, 30Kpema 3 OOMPUMAHHAM
HeobXiOH020 banancy Midc OyOb-KUMU HEeCNPUAMIUBUMU HACTIOKAMU Ol npas, ceobo0d ma
iHmepecié ocobu i Yinamu, Ha OOCACHEeHHs AKUX cnpsamosare ye piutenns (0is). et kpurepii
Brepuie 3a¢ikCOBaHO y YMHHOMY 3aKOHOJABCTBI YKpaiHi Ta O3Haya€ BUMOTY CIiBMiplOBaTu

HACIIJKM BUYMHIOBAHMX [id 13 METOI0 HisUTBHOCTI opraHy Biaiad. lIpm 1mboMy JOCSITHEHHS
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MOKJIAJEHOT METH MiSJIbHOCTI KOMIIETEHTHOTO OpraHy Biagu (Hampukian, OopoTthba 13
HEJIeraJbHOIO0 MITpalli€lo) He MOXe MPHU3BOJUTH 10 BTPATH OCOOM CBOTO IpaBa HAa BU3HAHHA
fioro ODKEHIIeM 4YM OTPHUMAHHS JOKYMEHTIB, SIKi 3aCBIIUYIOTh (paKkTH HOTO IMEpeciigyBaHHS Y
KpaiHi TOMIIWJIS 9M 1HIT 0OCTaBUHU, HEOOXI1THI [Tl IPUHHATTS BUBXKEHOTO PIIIICHHS.

9) AominicmpamusHi piwienus i Oii, 8UUHEHI 3 YPAXYBAHHAM NPABA 0COOU HA YYACMb )
npoyeci npuiiHamms piwenns. 3TiTHO 13 BUMOTOIO JOBIPIMBOCTI yCi MPOLEAYpHI pPIllICHHS,
OB s13aH1 13 0CO0O0I0 IIIyKaya MPHUTYJKY MMOBUHHI 3IiHCHIOBATHCA 13 HOro ywactio. Y mporieci
TyMKa ITyKada MPUTYJKY MOBUHHA OyTH 3acilyXaHa, BIH MOXKE HaJaTH TIEBHI Marepiaau ado
CBIJJUEHHS, KJIOTIOTATH MPO 3aJTy4€HHs JI0 MPOLECy MEBHUX MOCATOBHX.

10) Aominicmpamueni piwenns i Oii, 4yuHeHi CBOEYACHO, TOOTO MPOTSATOM PO3yMHOTO
cTpoky. Lleli kputepiii € HOBEJOI YKpPAiHCHKOIO 3aKOHOZAaBCTBA. BiH o3Hauae, 1mo cy0’eKkT
BJIQJJHUX TOBHOBa)XCHb a00 CyHIJs Ha CBIM pO3CyJ Ja€ OIIHKY Ha MPOTA31 SIKOrO MOBHWHHA
BUMHUTHCS TIEBHA TporecyanbHa Ais. [Ipu 1isoMy po3cyn € 0OMe)eHUM — KpUTEpid pO3yMHOTO
CTPOKY O3Hayae, II0 IS IEBHOI MPOLECyaabHOI il BUIUIAETHCS CTUIBKU Yacy, IKHH HE0O0XiTHO
y 3BUYaMHUX BHIAJKAX JUI HAJEXKHOro 1i BYMHEHHSA. BU3HAaueHHsS CTPOKY BUYMHEHHS
MpoLEeCyanbHOI A1i He MOKe MPU3BOAUTH 10 3BOJIIKAHHS y MPUNHATTI NEBHUX MpOIeCyalbHUX
I a0 pIIeHb.

Ipuauunu  aamidicrpatuBHoro cyaouuncerBa (cr. 7 KAC). 3nauenns 3acafg
aJIMIHICTPAaTUBHOTO CYJJOYMHCTBA MOJISTA€E B TOMY, L0 y BUIAJKY BUSBICHHS CYZ0M MPOTAJIUH Y
nmpaBi BiH 3000B’s3aHUI 3aCTOCYBaTH Il TPUHIIMIH, SKI CTalOTh IMPABOBOIO OCHOBOKO JJIS
cynoBoro pimeHHs. [IpuHIUNM aaMidicTpatuBHOrO cyaounHcTBa 3akpimieHi y KAC (mucani)
ab0 BHBOIATHCA 13 HOTrO MOJIOKEHb a00 3arajibHUX NMPABOBHUX LIHHOCTEH y CyNOBIM MpakTHIli
(HerucaHi).

1) Ilpunyun eepxosencmea npasa. 3rimHo 31 cr. 8 KoHcTuTymii YkpaiHi BU3HA€ThCA
NPUHIMIT BEPXOBEHCTBA TMpaBa, (yHKIIOHAIbHA CHOPSIMOBAHICTH SKOTO TIOB’s3aHa 13
CHPaBEATUBICTIO, TOOTO PE3yJIbTAT aIMiHICTPATUBHOTO MPOLIECY OBUHEH OyTH CIPSMOBAHUMN Ha
JOCATHEHHS CHpaBeIIMBOCTI. Y B3aeMo3B’si3ky 13 cT. 3 Koucturymii VYkpaini npuHIuUN
CITPaBEJIMBOCTI 3000B’s13y€ Cy0’ €KTIB BJIAJIHUX NMOBHOBAKEHb 3a0e3MedyBaTH OCHOBHI TpaBa 1
cBoOoau.

Cratra 8 KAC mnoB’s3ye 3MiCT NpUHIMITY BEPXOBEHCTBA IMpaBa 13 00O0B’SI3KOM
aJIMIHICTPAaTUBHUX CYIB JOJEPXKYyBaTHCS MPELEACHTHOrO MpaBa €BpPONENWCHKOTo Cyny 3 IMpaB
monuan. lle € gocuTh opWriHalbHA IOpUAWYHA KOHCTPYKINS s, ska MaOyTh TOB’s3aHa 13
bynkmismu €CITJI mo 3axucTy OCHOBHHX IpaB 1 cBOOOJ, siki rapanTye KoHBEHIIisI po 3aXUCT
IpaB JIIOJUHU Ta OCHOBHUX cB0Ooa 1950 p. BimmoBigHO 10 MpUHIMIY BEPXOBEHCTBA IpaBa

3aKOHU TIOBMHHI 33JIOBOJIHSATH KpUTepii: a) e(peKTHBHICTh Ta Ji€BICTh 3aKOHIB; 0) 3aKOH
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MOBWHEH BIANOBIJATH TPHUHIIMIIOBI MIHIMAJIBLHOT JOCTAaTHOCTI TPABOBOTO PETYIIOBAHHS, B)
dbopMyIItOBaTH HOPMATUBHI TIPUITUCH, PETYITIOBATH MPaBUiIa MOBEIIHKH, IIITXOM BCTAHOBIICHHS
NEBHUX PaMOK; I') BIAMOBIIATA KPUTEPISIM YITKOTO ¥ OJTHO3HAYHOT'O BUKJIALY 3MICTY MOJOXKEHb
3aKOHY SIK HOPMATHBHOI TapaHTIi OJHAKOBOTO 1 MPaBHJIBHOTO 3aCTOCYBAaHHS 3aKOHY; 1) OyTH
0o0rpyHTOBaHUM 1 3a0e31e4eHNM (piHAHCOBUMH Ta PECYPCHUMH 3aCO0aMH.

BinnmoBigHo no mpeneaentHoro npasa €CILJI nmpuHIMN BepXOBEHCTBA MpaBa BKIIOYAE B
ceOe Taki MOJOXEHHS: a) 3aXUCT BiJ CBaBULIA; 0) IOJIEp>KaHHS BUMOTH JOCTYIy IO CyAYy; B)
MPaBOBO1 BU3HAYECHOCTI (OE3MEKN); T) HEBTPYUYaHHS 3aKOHOJIABUOl BIaaAu y cepy mpaBoCys;
1) 00OB’SI3KOBICTH CYZIOBHX PIIICHb.

Ha oymxy Cyoy, i3 eupasy , nepeddoaueno 3aKoHOM’ GUNIUSAIOMb HACMYNHI 08I 8UMO2U.
Ilo-nepwe, npaéo noguHHO mamu GiONOGIOHY O0OCMABUHAM MONCIUBICMb OPICHMYBAMUCA Y
momy, AKi npasosi HOpMU 3ACMOCO8VIOMbCA 00 Ybo2o unaoky. llo-opyze, Hopma He Modice
88adCaAMUCs ,,3aKOHOM ", AKUIO 80HA He CHOPMYIbOB8AHA 13 OOCMAMHIM CHYneHeM MOYHOCHI,
Wo 00360JIA€ 2POMAOSAHUHY CRIBEIOHOCUMU CB0I0 NOBEOIHKY.! 6iH NOBUHEH MAMU MONCIUBICTb —
KOPUCMYIOUUCL NpU HeoOXiOHocmi nopadamu — nepedbaiwamu, y po3yMHOMY NO GIOHOUWEHHIO 00
obcmasun cmynemi, HACIOKU, SAKI MOdce NomsecHymu 3a coborw maka 0if. L]i uacnioxu
He0008 's13K060 nepedbauamu 3 abCOIIOMHON BNEGHEHICMIO. 00C8I0 NOKA3ZYE, WO Ye HeOOCANCHO.
binvw moeo, xoua eusnauenicmv 6envmu 6aMCAHA, B0HA MONHCE CYNPOBOONHCYBAMUCH PUCAMU
oxameninocmi, mooi K NPA8O NOGUHHO B0J00IMU 30AMHICMIO UMU 6 HO2Y I3 3MIHINYUMU
obocmasunamu. Bionogiono, 6acamo 3aKOHI6 HEYXUNbHO KOPUCYIOMbCS MePMIHAMU, KD Y
Oinvuwomy abo MeHuwomy CMyneHi po3nIUGYACMi: iX MAYMAYeHHA | 3aCMOCYB8AHH — 3a60AHHS
npaxmuxu®’.

TakuM 4YWMHOM, TIPUHIUI BEPXOBEHCTBA IMpaBa BHMAra€ BiJ CYyAIIB BITIATH BiJI
TPAAUIIIHHOTO TMO3UTHUBICTCHKOTO TMPAaBO PO3YMIHHS, BIAMOBIIHO JO YOTO 3aKOH TPaKTyBaBCs
OyKBaJIbHO, BIJMOBITHO J0 HOTO «OYKBW»; CyAJsl Hacammepea MOBHUHEH BUXOJHWTH 13 METH
3aKOHOJIABYOTO PETYIIOBAHHS Ta TOJIOBHOI METH AisUIBHOCTI MyOIidyHOT BIagu — 3a0e3MeYeHHS
OCHOBHUX TpaB i cBo00 (cT. 3 KoHcTUTyi1).

2) Ilpunyun 3axonnocmi. lle mpUHIMI O3HAYA€E, MO AAMIHICTPATUBHHUHN CYJ yXBAJIOE
pillieHHsT BUKIIOYHO Ha ocHOBI KoHctuTymii 1 3akoHiB Ykpainu. [lpu mpomy cya TOBHHEH
BUXOJIUTH 13 METH 1 3aBJIaHb 3aKoHOAaBYoro perymoBanHsa. Ctarta 9 KAC Bu3Hauae BUMOTH 710
Iiil cyny, KM MOBMHEH Y3TO/KYBAaTH CBOi PIIICHHS y BIAMOBIAHOCTI 10 BU3HAYEHOI iepapxii
HOPMATHBHO-TIPABOBHX aKTiB, 30KpeMa MIXKHAPOJIHUX JOTOBOPIB, 3r0/1a HA 000B’A3KOBICTh SIKHX

HamaHa BepxoBuoro Pamoro. YV Bumanky, SKIo cyJ BUSBUTH HeBiAnoBiaHICT, KoHcTHTYIIT

%2 Pimenns €CILI y cnpasi Cangi Taitme npotu Crnionyuenoro Kopornisersa // Esponeiickuii Cyz no npasam
yenoBeka: M3opannsie pemenus. B2 . — T. 1. — M., 2001. — C. 201 — 202.

96



VYkpailHu HOPMAaTUBHO-TIPABOBOTO aKTa, MO TMIAJSATae 3aCTOCYBAaHHIO y CHpaBi, Cyll IMOBUHCH
3BepHyTHCS 10 BepxoBHoro Cyay AJis BHPIIICHHS MHTAHHS 010 BHECEHHS KOHCTHTYIIITHOTO
nonanus 10 Koncruryuiitnoro Cyny.

[TpuHIIMIT 3aKOHHOCTI O3HAYa€, MO0 CyJ HE BIPaBl BIAMOBUTH Yy 3aXHCTOBI, SIKIIO BiH
MICTUTh IPOTATHHH. Y TaKOMY BHIMAJKY CYy]I 3aCTOCOBY€E aHAJIOTiIO IMpaBa ab0 aHAJIOTII0 3aKOHY.
Ha mizncraBi nboro, BUXOAS4M i3 KOHKPETHOI CUTYyallii, CyJ BUBOAUTH NMPABUIIO TOBEIIHKH, SKE
3000B’513y€ yYaCHUKIB IyOJIiYHO-TTPABOBUX BITHOCHH 3 IPUBOY 3a0e3MeueHHs MpaB 01’KEHIIiB.

3) Pisgnicms yuacrukis npoyecy nepeo 3akoHom i cyoom. PIBHICTh Tiepes] 3aKOHOM TIOJISATAE
B OJIHAKOBOMY 3aCTOCYBaHHI TOJIOKEHb, 3aKPIMUVICHUX Y 3aKOHOJABCTBI, CTOCOBHO BCiX OCI0.
[IpuHIMNI piBHOCTI O3HAYa€E HEJOMYIICHHS AMCKPUMIHAIIL 32 OyAb-IKOI 03HAKOI0. BinxuieHHs
BiJ] 3arajJlbHUX MPaBHJ PIBHOCTI y YUHHOMY 3aKOHOJABCTBI BCTAHOBJIIOETHCS PAIOM MOJIOKEHD,
SKUMHU TIepe0aYeHU OCOOIMBUHN TOPSIOK MPUTITHEHHSI 0 KPUMIHAIBHOI BiAMOBITAIBHOCTI
JIeMyTaTiB, CYIJiB, TPOKYPOPCHKUX TMpAIliBHUKIB 1 JEAKHX IHIIUX TMOcagoBux ocid. [{um
BCTAHOBJIIOIOTHCS HE MPHBLNIET UIsl TUX UM 1HIIUX OCi0, a CTBOPIOIOTHCS TapaHTii JUIsl YCHIIIHOTO
3MIHCHEHHs iX MISUIBHOCTI (AEMyTaTChKOi, CYAMIBCHKOI TOINO), OOMEXKEHHS BiJl IITYYHOTO
CTBOPECHHSI TEPEIIKOJ JUIsi BUKOHAHHS HHMH CIIy)KOOBHX 000B'si3kiB. OgHaK Taki TapaHTii
iXHBOTO CTaTyCy MOBWHHI OyTH BHIpaBaaHi, 100 HE CTBOPIOBATH HAIMIpHI IMepeBaru Iepes
IHIMUMH  0co0amMu, 30KpeMa CTOCOBHO OOCTaBMH 3aTpHMaHHA a00 OCBigyBaHHS TOIIO. Y
BUMAJKaX MNPUTATHEHHS BKa3aHUX oOCi0 [0 BIANOBIAATBHOCTI BOHU HAJIJICHI 3BUYAHHUMU
MpoIleCyaJTbHUMH TIpaBaMU TOTO YH 1HIIOTO Cy0'ekTa (0OBHHYBadyyBaHOTO, IiJICYAHOTO TOIIIO).
[TpuHIMT 3M1MCHEHHS TTPABOCY/S Ha 3acajiax PIBHOCTI Mepes 3aKOHOM 1 CYAOM i€ y Tpoleci
3MIMCHEHHS IPABOCYA/IS Y BCIX BUAAX MPOIIECY.

3rigno 3i cT. 21 ta 24 Koncrutyuii YKpainu Bci TpOMajisiHU € BUIBHUMU 1 PIBHUMHU y CBOTH
TiTHOCTI Ta MpaBax, MalOTh PiBHI KOHCTUTYIIIHHI TpaBa i CBOOOIN Ta € PIBHUMH IE€PE]] 3aKOHOM.
V cT. 24 HaBeeHE MONOXKEHHS MOBHIIIE PO3KPUTO i KOHKPETH30BaHO. I0ro CyTh y TOMy, IO HE
MoXe OyTH TpuBiIeiB Yd OOMEXEeHb 3a O3HaKaMH pacH, KOJIbOPY IIKIpH, TONITHYHUX,
peNirifHuX Ta 1HIIUX NMEepPeKOHaHb, CTATi, €THIYHOTO Ta COLIAJIBHOTO MOXO/KEHHS, MalfHOBOTO
CTaHy, MICIIsl TPOYKMBAHHS, 32 MOBHUMHU a00 1HIIIMMH O3HAKAMH.

3arajJbHUI MPUHIMIT PIBHOCTI MOBHOK MIPOIO TOIIUPIOETHCS HA MPABOCYIA, JII0YN HE
JUIIe B CYJOBOMY pO3IJIAl, a W B IHIIMX CTagiAX CyJOYMHCTBA. PiBHICTH TpOMajasH
MONIUPIOETHCS HE JIMIIE HAa BIAHOCHHU TPOMAJIHWHA W Cyady, a i 3 0c0000, M0 MPOBAAUTH
T3HAHHS, CITYUM, MPOKypopoMm. [IpoliecyansbHe CTAaHOBHINE TPOMaJIsHUHA BU3HAYAETHCS HE
MalHOBHMH, COIlIaIbHUMU a0o0 IHIMUMH (akTopamMu, a TUM, CyO0'€KTOM SKHX IpaB BiH €:
[UBUIBHUM MTO3UBAYEM, MOTEPIILINM, IiI03PIOBaHUM, OOBHHYBauyBaHUM, 3aXUCHUKOM, CBIJIKOM

TOmO. Y MeXaxX BCTAHOBJICHUX 3aKOHOM IIPOLECYAIbHUX TMIPaB Ta OOOB'SI3KIB KOXKHUIA
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TPOMAJITHUH, 3aTy4eHUH 10 chepr KPUMIHAIBLHOTO CyJI0YMHCTBA, BCTYIIAE y Pi3HI MPOIECyalbHI
BIJTHOCHHHM, pEAi3yloul HaJIe)kKHI HOMy CyO'€KTHBHI IpaBa Ta BUKOHYIOUH CYO'€KTHBHI
00OB'sI3KU.

4) Ipunyun 3mazanvrocmi. CyTHICTh IHOTO NMPHUHIMILY MOJSATa€ B TOMY, IO Y IpPOIEC]
3MIACHEHHS! CyJOYMHCTBA CTOPOHH BOJIOAIIOTH OJHAKOBHMMH MOXJIHMBOCTI JOBOJUTH TMeEpen
CYyIOM CBOIO TPaBOBY IO3UIlil0. BOHM MaioTh OJHAKOBY MOJJIMBICTh BHUKOPHCTOBYBATH
nporecyanbHi 3ac00u 0OIPYHTOBAHOCTI CBOIX MO3UIIIN: 100 0OBHHYBaYeHHS (KPUMIHATIHHOTO
MepECITiIyBaHHs) 1 3aXUCTY; MIOA0 MIATPUMKH ITUBUIBHOTO MO30BY 1 3all€pEUYCHHS MPOTH HBHOTO.
Cya B ymMoOBax 3MarajibHOi CTPYKTYpH CyIOBOTO PO3IIISIy 3000B's13aHUM 3a0€3MeYUTH CTOPOHAM
crpusie y CBiif 0cOOIIMBHUI CIIOCIO BCTAHOBJIEHHIO ICTHHU y cripaBi. CTOPOHU y MPOILECi MalOTh
PIBHHI TOCTYT 10 JOKa31B Ta MOXJIMBOCTI iX (PiKCYyBaHHS TEXHIYHUMH 3aCO0aMH.

Croponu y ciipaBi BIpaBi MPETEHAYBATH Ha TOBEJCHHI /10 CyAy CBO€EI IPaBOBOI MO3HUIIIT Ta
il cmyxaHHS, IPaBO Ha AOCTYII IO MaTepialiB CIpaBy, IPAaBO MPETCHIyBaTH HA y4acTh Y HAJaHHI
JIOKa3iB Ta iX OLIHKY (BKJIIOYAlOYM 1 MpaBO KIOMOTaTH MpO JOMYyCK JI0Ka3iB), MpPaBoO
OpecTaBIsITH cebe 1 KOPUCTYyBaTHCS MOCAYyraMu 3aXHMCHHKa, IpaBO MpETeHAyBaTH Ha
BUPIIIEHHS CTPaBH KOMIETEHTHOIO 1HCTAHINEID y HAJICKHOMY CKJIAJi, TPaBO MPETCHIyBaTH HA
OPURAHATTSA 1O yBaru CyAOM BHUPAXEHOI TOYKH 30pYy, Ha BHUYEPHAHHS BCIX MOXKJIMBOCTEH
PO3CITiyBaHHs, a TAKOXK HAa OOIPYHTOBAHE PillIEHHS -,

3abe3neueHHsT PIBHUX MOXJIMBOCTEH Yy JOBEICHHI 10 CYyAy CBOET MPAaBOBOI MO3HIIIi, MPABO
Ha y4acTh y (JOpMyBaHHI JIOKa3iB y CIIpaBi Ta HAJaHHS OLIHKH iX Y XOJ1 CIyXaHHS € BaXXJTUBOIO
IpOIECYaIbHOIO TAPAHTIEIO IS YXBAJICHHS CyJIOM OOTPYHTOBAHOTO pilleHHs. ToMy cTopoHam y
CIpaBi TapaHTY€eThCS PIBHUN JOCTYH 10 MaTepiajiiB CIIpaBH, MPABO O3HAWOMIIIOBATHCS 3 HUMU Ta
pobuTH Korii JeSKUX 3 HHX, SKIIO II€¢ Ma€ ICTOTHE 3HAYCHHS ISl MPaBUILHOTO BUPIIICHHS
cripaBu cynom. [IpaBo Ha oO3HAWOMIIGHHS 3 MaTepiajlaMd CIpaBH MOXe OyTH OOMEKeHe 3
MOTHUBIB 3a0€3MEUEHHs CYCHUJIBHOTO 1HTEpecy, 30KpemMa 30epexeHHs JepKaBHOI Ta€MHHII YH
HEeIOTOPKaHHOCTI iH(oOpMaLii, IO CTOCYETbCSA OKPEMHX AaCHEKTiB OCOOMCTOTO 1 CiMEHHOTo
KUTTS 0COOU.

Crnenudikoro aaMiHICTPaTUBHOTO MPOIECY € Te, M0 Yy CIpaBaXx IPO IPOTUIIPABHICTH
pilieHb 1 Aii Cy0’€KTiB BIAJHUX MOBHOBAKEHH O0OB’S30K MO0 JOKA3yBaHHS MPaBOMIPHOCTI
pillIeHHs TOKJIAIAa€ThCs Ha BiANOBIAaYa, SKIIO BiH 3alepeyye IpOTH aMiHICTPaTUBHOTO MO30BY.
ToOTo B aaMiHICTpAaTUBHUX CITpaBax 3aIllpPOBAKEHO npe3yMnyito 8uHu 8ionosioava — cyd 'ekma

61a0HUX N0GHOBANCeHb . BiTIOBIIHO 10 1IHOTO 3aIIPOBAKYETHCS OiNbUL AKMUBHA POTb CYOY Y

% Dxmrraitn K. OcHoBHBIE paBa 1 cBoboabL. — M., 2004, — C. 286 — 287.
%4 OcHOBH aIMiHICTPaTHBHOTO cya0YMHCTBA B YKpaini. — K.: Konyc — 10, 2006. — C. 33.
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npoyeci. Ha cyn moknagaeHo 000B’SI3KH BXKUBATH Tepea0adeHi 3aKOHOM 3aX0d, HEOOXiaH1 s
BCEOIYHOTO 1 TMOBHOIO 3’ACyBaHHA OOCTaBMH Yy CIpaBi, 30KpeMa IMIOAO0 BHUSBJICHHA 1
BUTpeOyBaHH J10Ka3iB 3 BiacHOi iHiniaTueu (ct. 11 KAC).

5) Ipunyun oucnosumuenocmi. lleW npuHIMI 03HAaYae CBOOOIY CTOPIH CaMOCTIMHO, Ha
CBI pO3CyJ, BU3HAUYUTU (DAKTUUYHY 1 MPABOBY CTOPOHY CIpaBH. JIMCMO3UTHUBHICTH TOJSATAE Y
MOYJIMBOCTSX CTOpPIH CAMOCTIHHO BHM3HA4YaTH JIiHIIO CBO€i MOBEIIHKM Y MPOIECi, IHIIUMH
CIIOBaMM BUIBHO BHU3HAUaTH TAaKTUKY 1 CTpaTeriio y XOJi pO3MNISAAY CIOpaBU B CYyAi.
JIMCTIO3UTHUBHICT, Yy HHHINIHBOMY PO3YMiHHI — II€¢ MOXJIHMBICTH CYyO’€KTIB CaMOCTIIHO
peryiioBaTH CBOI BIIHOCHMHM, JiSITU Ha BJIACHUW pO3CyHd, HaNpHKiIaa BCTyNaTH Yy
NPaBOBIAHOCHHU YM Hi, 3A1MCHIOBATH CBOi IpaBa YW yTPUMYBATHCh BiJ IIbOTO, 32 HAABHOCTI
KIJIBKOX 3allPONIOHOBAHMX 3aKOHOM BapiaHTIB 3 ypaxXyBaHHSM BJIACHUX IHTEPECiB BUOHMpATH
HAWBUTITHIIIHH TOTIO .

Cropona y crmpaBi MOX€ BIIbHO 0OMpaTH 3axucHUKa B mporieci. CTOPOHH CaMOCTIHHO
BHU3HAUYAIOTh BJIACHY IMIPABOBY TMO3HWIIIO, SKI JOKAa3W 1 Marepianu HEOOXiMHO HaJaTh s
BUBYCHHS CyqoM. CTOPOHHM MOXYTh YKJIACTH Y CIpaBi MUPOBY YTOAay, SIKYy 3aTBEPIXKYE CY.
CtopoHM B TMpoIleCi CaMOCTIHO, Ha CBI pPO3CYJ BHUPINIYIOTh IMHUTAHHS TPO OCKApPKEHHS
CyJIOBOTO PillIEHHS 200 PO BIAKIUKAHHS amlesIii i KacalliiHoi CKapru.

7) IHpunyun nyéniyvnocmi npoyecy. llyOnmidHicTh 37iHICHEHHS MpaBOCYIAs O3HAYAE
[JIACHICTH Ta YCHICTh CY/IOBOTO MPOLECY, @ TAKOXK BIAKPUTICTD 1 JOCTYIHICTh CyIy AJIs MyOITiKH
abo 3aiHTepecoBaHMX o0ci0. BiamoBimHO 10 MpuHOUIY MyOIIYHOCTI y CyAOBOMY 3acigaHHI
3aCIyXOBYIOTbCSI TOKa3aHHS CBIJIKIB, 3aUUTYIOTHCS MMCbMOBI JIOKa3H, I€MOHCTPYIOTHCS JT0Ka3H,
siKi 3apikcoBaHi 3a TOMIOMOTOI0 TEXHIYHUX 3ac00iB (Marepianu aynaio- abo BiJe03anucy TOIIO),
BUPILIYETHCS MUTAHHS MPO JOIMYCTUMICTh JOKAa3iB TOIIO. YCHa (opma MpoLecy CHpuse OUTbII
MOBHOMY 1 BCEOTYHOMY JIOCITI/KEHHIO CYJIOM MaTepialliB CIIpaBH, BUSCHEHHIO TTPABOBUX TO3UIIIN
CTOpIH Ta yXBaJIEHHS OOTPYHTOBAHOTO PIIIEHHS y CMpaBi. YCHUU MPOIEC TAaKOX BCTAHOBIIOE
rapaHTii OUTBII MIBUIKOTO PO3TIISIAY CIPABU CYJIOM.

['macHicTh CyZOBOTO pO3TJIsily — OJUH 3 MOKA3HUKIB JEMOKPATU3MY CYIOYMHCTBA. Takuit
MOPSIIOK  3a0e3leuye TpoMajJisHaM MpaBO OyTH MPUCYTHIMH B 3ali CYJOBOTO 3aciaHHSA,
CIIAKYBaTH 3a MepeOiroM MPOBADKEHHS Y CIIpaBi, MOIIMPIOBATH BIJIOMOCTI MPO MoOadeHe Ta
[oYyTe B CyJOBOMY 3acifiaHHl y 3aco0ax MacoBoi iHpopmarii abo iHIIUMHU AOCTYIHHUMH M
crnocobamu. TuM caMuM 371HCHIOETBCS OJHA 3 (POPM KOHTPOIIO HAPOAY 3a HISUIbHICTIO CYIOBOi

BJIAJIH.

95 Manspenko B.T. TIpo nyGiiuHicTh i AMCMIO3UTHBHICTL Y KPUMiHAIBEHOMY CyJIOYMHCTBI Y KpaiHu Ta iX 3HaueHHs //
Bicauk BepxoBHoro cyay Ykpainu. — 2004. - Ne 7 (47); URL: http://www.scourt.gov.ua
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IIpexmer agminicTpaTuBHOI ropucaukmii. /[0 OpUCIUKINT aAMIHICTPAaTUBHUX CYIIB
BITHOCUTHCSI BUPIIIEHHS IMyOJIIYHO-TIPAaBOBUX CHOPIB, AKi MOB’si3aHi 13 3A1MCHEHHS BIAJHUX
¢yHukuiii y cdepi myomiunoi aaminictpanii. [Ipeaqmerna chepa anmiHiCTpaTUBHUX CYJIB Y CEHCI
nosioxeHb cT. 2 KAC moB’s13aHi 13 SKICTIO MyOJiYHUX MOCTYT, 30KpeMa y cdepi 3abe3neueHHs
npaB OiKEHIIIB, HAJEKHOTO PO3TIISALY KJIOMOTaHb MPO BU3HAHHS (HAJAaHHS) 0cOOM ODKEHIIEM.
BigmoBimHo mo cr. 17 KAC mnpemMer aaMmiHICTpaTHBHOI FOCTHINI CKIAalOTh y cdepi
3a0e3meueHHs IpaB OiKEeHIIIB:

1) Cnopu ¢izuunux ma ropuouunux ocio i3 cyo’eKmom 61a0HUX NOBHOBANCEHL U000
OCKAPIHCEHHsL 11020 pilueHb (HOPMAMUBHO-NPABOBUX AKMIB YU NPABOBUX AKMIB IHOUBIOYANbHOIL
0ii), 0iti ma 6e30isanbrnocmi. CyJOYMHCTBO 31HCHIOETHCS Yy GOPMI pO3IIISAY aaMiHICTPATUBHOTO
M030BYy 0OCOOM, TpaBa sIKOi MOpyIIeHo. TsArap noka3yBaHHS JISKUTh Ha OpPraHoBi MyOmiyHOI
BIaau abo mocaaoBiit 0co0i, uni pimeHHs, il a00 Oe3IIsIIbHICTh OCKAp>KYIOTHCSI Y BHITAJIKY,
SKIIO BiH 3alepedyye MpOTH aiMiHICTpaTUBHOTO 1030BY (cT. 71). IlpuBaTHIN 0c001 TOCTATHHO
TBEPIUTH IIpO Te, 10 ii mpaBa 1 cBoboau mopymeno. Ha Bumory cyay opras myOJiqHOl BIaau
3000B’s13aHUI HAAATH BC1 HEOOXiTHI JOKA3M, SKi CBIAYATH MPO Te, 110 MpaBa i CBOOOIU O JMHH
He OyJI0 MOPYIICHO TIPH 3A1MCHEHHI HUM BJIAJTHUX TIOBHOBA)XCHb.

2) Cnopu mixc cyb’ekmamu GIAOHUX NOBHOBANCEHbL 3 NPUBODY peanizayii ixXHbOI
Komnemenyii y cgpepi ynpasninHs, y momy Yucii 0eneco8anux NO8HOBANCEHb, d MAKO}C CHOPU,
AKI  BUHUKAIOMb 3 NPUBOOY YKIAOAHHA MA BUKOHAHHA aOMIHicmpamugHux oocosopis. s
KaTeropisi CIOpiB TaKOXX MOXKE CTOCYBAaTHCS 3a0e3leueHHs MpaB OLKEHINB, OCKIIBKH HE
BHUKJTIOUEHI CHUTYyaIlii, MpU SKUX BUHUKHE KOJIi3isl MOBHOBWKEHb MK CyO’€KTaMU BIAIHHUX
MOBHOBa)KEHb y cdepi 3abe3medeHHs mMpaB ODKEHIIB a00 HAGKHOTO BHKOHAHHS TEBHHX
GYHKIIH BIAMOBITHO M0 iXHBOI KOMMETEHINI YM MOBHOBA)KEHh HA OCHOBI aIMiHICTPAaTHUBHHX
JIOTOBODIB.

3) Cnopu 3a 36epneHHAM CY0 '€KMa 61AOHUX NOBHOBANCEHL Y BUNAOKAX, BCMAHOBNIEHUX
3aKoHoM. 3aKOH MOXKe TiepeadadaTH CIeLialbHI BHUIAAKH 3BEPHEHHS Cy0’ €KTa BIAIHHUX
MOBHOBQ)XEHb I110J10 BUPIIICHHS IEBHUX MUTAHb y CIpaBax OKEHIIIB.

[TpeameT aaMiHICTPATUBHOI IOPUCAMKINIT TIEPEMEKOBYETHCSA 13 MPEIMETOM KOHCTUTYIIHHOT
topucaukiii. OCHOBHUM KPHUTEPIEM pPO3MEXKYBaHHS IOPHUCAMKIIIA [MX OpraHiB € Te, IO
Koncruryniiinuii Cyz Bupilllye TUTaHHS KOHCTHTYIIMHOCTI mpaBoBUX akTiB BepxoBhoi Pamu
VYkpainu, [Ipesunenta Ykpainu, Kabinery MinictpiB Ykpainu ta Bepxosnoi Pagu ABTOHOMHOT
PecniyOmiku Kpum. IluTanHs 3aKOHHOCTI BUPINIYIOTH aJAMIHICTPATHBHI CyaH, 30KpeMa BUHHU
TaKOXX BUPINIYIOTh MTUTaHHS 3aKOHHOCTI IpaBoBUX akTiB BepxoBHoi Pagu Ykpainu, [Ipe3suaenra
VYxpainu, Kabinery MinictpiB Ykpainu ta BepxoBHoi Panu AsroHomuoi PecryOniku Kpum. Y

BUNAJIKY, SKIIO OAMH 1 TOH e akT € mpenmeToM nepeBipku y KoncturymiitnHomy Cyni Ta B
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aJMIHICTPATUBHOMY CY/i, TO aJMIHICTPAaTUBHUHN CyJ TIOBUHEH 3yNTUHUTH MPOBAKCHHSI y CITpaBi
1o tux mip, moku Koucrurymiiinuit Cya He BUPIIIUTh NUTAHHS MPO KOHCTUTYLIMHICTH LBOTO
MIPABOBOTO aKTYy.

IIpaBo Ha 3BepHeHHs 3 aJMIiHICTpaTMBHMM m030BOM. [IpaBo Ha 3BEepHEHHS 3
aMIHICTPATUBHUM I1030BOM JI0 aJMIHICTPATUBHOTO CYIYy HaJIeKHUTh 0C001, sIka BBaXKae, IO
NOpyIIeHo i1 mpaBa i cBoOOAM 4M iHTEepecu y cdepi myOmiuHO-paBoBUX BigHOcHH (cT. 104
KAC). Takum unHOM, B YKpaiHi BU3HAHO JIOTIYHY CTPYKTYpPY CyO’€KTUBHOTO IyOJIIYHOTO MpaBa
yepe3 hopmyay ,,A. mpoTu YKpainu.

VY KOHTEKCTI 3aXHCTy MpaB ODKEHIIIB aaMiHICTpaTUBHHUH 1M030B 3rigHO 31 cT. 105 KAC
MOY€ MICTHTH BHUMOTY Tpo: 1) ckacyBaHHs ab0 BU3HAHHS HEUMHHHMM PIlICHHS BiANOBinavya —
cy0’ekTa BIIAJHUX MOBHOBAXKEHBb TMOBHICTIO a00 OKPEMHX HOTO TOJIOXKEHB; 2) 3000B’s3aHHS
BIJIMOBI/1aua - Cy0’€KTa BIAJHUX IMOBHOBAKCHb MPUWHATH PIIMICHHS a00 BUYMHHUTH TEBHI 1ii; 3)
3000B’s13aHHS BINOBIaYa - Cy0’€KTa BJIaIHUX MMOBHOBAXEHb YTPUMATHCS B1J] BUMHEHHS MTEBHUX
niit; 4) BUKOHAHHS 3yIMMMHEHOT YM HEBYMHEHOI Jii; 5) BCTAaHOBIICHHS HASBHOCTI YH BiJICYTHOCTI
KOMIIETEHIIii (IMOBHOBaXEHb) Cy0O’€KTa BIAJHUX IOBHOBAaXXKEHb. Y IIO30BHINM 3asBi MOXYThb
MICTUTHCS ¥ 1HIIN BUMOTH, OCKUTBKH 31 3micTy cT. 105 KAC BurumBae, 1o 11ei nepesiik € Juiie
OpPIEHTOBHHM.

[TizcTaBoro aaAMiHICTPATUBHOIO MO30BY € O0OCTaBMHM (FOpUAMYHI (hakTH) i HOPMU TpaBa,
SK1 y CBOIM CYKYIHOCTI JJafOTh MPaBO 0c00i 3BEPHYTHUCS A0 CyAy 3 BUMOTaMH JI0 1HIIOI 0coOu.
[IpeameT amMiHICTPATUBHOTO TIO30BY CKJIAMAIOTh MaTepiajlbHO-MPABOBI BUMOTH OCOOH, sKa
3BEPTAETHCS 0 aAMiHICTPATUBHOTO CYIy, IO BIANOBigaya, 30KpeMa, BUYMHUTH TEBHI 1ii abo

YXWJIUTHUCS BiJ iX BUNHECHHSI.

4. 3axuct npas OixkeHuiB y Koncruryniinomy Cyni Ykpainu.

Ha piBHI KOHCTUTYIIHHHMX OpraHiB BJIaAW BaXJIMBY pOJb BIJIrpae AiSUTHHICTH
Koncruryniiinoro Cyny VYkpaiHu 1O TapaHTyBaHHIO OCHOBHHUX HpaB 1 cBoOoa. Opran
KOHCTUTYLIHHOI IOpUCAMKIN] 31MCHIOE 3aXUCT OCHOBHHUX TIpaB 0e3lmocepenHbo  Ta
onocepeakoBano. OnocepenkoBano KCVY 3axuimae ocHOBHI mpaBa y (GopMi KOHCTHTYIIHHOTO
KOHTPOJIIO 33 HOPMATUBHO-TIPABOBHMH aKTaMH TJIaBH JACpKaBH, IAapiIaMeHTy, YpAdoy Ta
npeACcTaBHUILKOTO oprany ABToHoMHOi Pecny6miku Kpum. besnocepennro Cynom
3aXMIIAIOTHCS OCHOBI TpaBa LUIAXOM 3iHCHEHHS IHIMICHTHOTO KOHTpOJO. [leTampbHO Taka
nporenypa BperynboBaHa riaBamu 12, 13 3akony npo Kouctutymiitnuit Cyn Ykpaiam. [Ipu
BHpIIIEHH]I TaKoTo poay cropiB pimenHs KorncturymiitHoro Cyay YkpaiHu MarOTh IPEIOIUITIiHE
3HAYEHHS, SKI MOXKYTb JISITTH B OCHOBY JJISl TIEPEryIsiAy MOMEpeHIX pillieHb aaMiHICTpaTUBHUX

OpraHiB Ta CyJiB 3arajibHOI IOPUCIUKIIII.
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Koncturynitianii Cyn Ykpainu 3abe3nedye omocepeKOBaHWM 3aXHCT KOHCTUTYIIHHHUX
npas 1 cBOOO MpH po3rsidi Oyab-ikoi cpaBu. ChoroHi Taka opma 3aXHCTy CIIOCTEPIraeTbes
Opy 3A1MCHEHHI LM OpPraHOM KOHCTUTYLIMHOTO KOHTPOJIO. 30Kpema, MpH 3AiHCHEeHHI
IHIIUJIGHTHOTO KOHCTHUTYIIHOTO KOHTpoyto Cya BHpIillye€ NHUTaHHS MO0 BiAMOBIIHOCTI
HopMmatuBHOTO akTy Koucturymii abo odimiiHoro tiaymadeHHss KOHCTUTYIIT Ta 3aKOHIB
VYkpainu, Skuo Oye BUSBICHO HEKOHCTUTYLIWHICTD IHIIMX HOPMAaTHUBHO-TIPABOBHUX aKTiB (4. 3
ct. 61 3akony mpo KCVY). Takox Taka ¢opmMa KOHCTUTYLIHHOTO KOHTPOJIIO 3aCTOCOBYETHCH,
SAKIIO Yy TPOIECi pPO3IIIsALy CIpaBH CyJAOM 3arajJibHOi FOPUCIOUKINT BUHHUKAE CHIp 100
KOHCTUTYLIHHOCTI HOPMH 3aKOHY, sIKa 3aCTOCOBYETHCS CYAOM, a CyAd 3BEpTaeThCs 3
MOTHBOBAaHOIO yXBajow (moctaHoBoro) a0 BepxoBHoro Cyny Vkpainu, s[Kuil BHOCHUTH
BIIMOBiIHE KOHCTUTYIIHe momaHHs 10 Korcrurymiitnoro Cynmy VYkpainu. Takox
Koncturymiiiauii Cyn 3a6e3nedye 3aXucT OCHOBHUX MPaB 1 CBOOO/I MIJITXOM BUPIIICHHS CITIPHUX
MUTAaHHS MO0 KOHCTHUTYLIMHOCTI HOPM JIBOX ab0 Oinblle 3aKOHIB a00 aKTiB MIDKHAPOJIHOTO
npasa, 1[0 BCTAHOBIIOIOTH PI3HUN MOPSIOK peani3amii OAHUX 1 THX CaMUX KOHCTUTYLIHHUX NpaB
1 cBo6ox (rnasa 13 3akony npo KCVY) Ta po3risay crnopiB 1040 BiAMOBIAHOCTI HOPM YMHHOTO
3aKOHOJIaBCTBA MpUHIMMAM 1 HopMaM KOHCTUTYIi CTOCOBHO TpaB 1 CBOOOJ JIOJUHH 1
rpoMansauHa (rmaBa 12 3akony npo KCVY).

@i3uyHi 1 IOPUIWYHI OCOOM BHpaBi Oe3mocepeaHbo 3BepHYTHCA 10 KoHCTHTYHiiHOTO
Cyay mono odiniiHoro TirymadeHHss KoHCTUTYI 1 3aK0HIB YKpalHH, OCKIIBKY MOJIOKECHHS 4. 2
cT. 150 KoHCTHTYIIT HE MICTATh HISIKUX 3aCTEPEkKEHB II0JI0 TAKOTO MpaBa Ha KOHCTUTYIIMHUNA
3axuct. 3BepHeHHs 10 KCVY npuBaTHUX (QI3MYHHUX Ta IOPUIUIHUX 0CI0 3 MpHUBOIY OQIIIHHOTO
TiymaueHHs: KoHcTutymii i1 3akoHIB YKpaiHM € NPUWHATHUMH IS PO3TJIAY, SKIIO BOHO
3YMOBJICHO TPAKTHYHOK HEOOXIIHICTIO Ta HAsIBHICTIO HEOJHO3HAYHOTO 3aCTOCYBaHHS
nosioxxeHb Koncturymii Ta 3akoHiB Ykpainu (ctarti 93, 94 3akony npo KCVY). OueBunHo, 110
MOHOBJICHHSI MOPYIIEHOTO KOHCTUTYIIHHOTO MpaBa HE € METOI BUPIMICHHS KOHCTUTYILIMHHX
3BEpHEHbD, 1110 B CBOIO YEPry 3HMUXKYE €(PEKTHUBHICTh KOHCTUTYIIITHOTO 3aXHCTy OCHOBHHUX IPaB i
CBOOO/I.

3po3ymino, maxi NONOIHCEHHS 3HAXOOSAMBCA Y GHYMPIWHLOMY KOH@AIKMI i3 Npupooor
OCHOBHUX Npas i ¢60600. Iliocmasu 051 3acmMocy8ants npoyedypu 3axucmy OCHOBHUX NPAB Y
KOHCIUMYYIUHIN 10pUCOUKYii Micmsams OUCKPUMIHAYTUHI eleMeHmU 00CmYny Npusamuux ocio
00 KoHcmumyyitinoi ocmuyii. 3eadani niocmasu 015 posensady cnpasu 6 Koncmumyyitinomy
Cyoi nepedbauaromv max 36any ‘“nosumueHy’ OiIbHICMb 0epicasu, Moomo mpYUaAHHS
Oepaicasu y 301UCHeHHs npas i c60000 TOOUHU, WO Cynepeuams npupooi OCHOBHUX Npas, c0000i

BIIbHO20 PO3BUMKY THOUBIOA [ CMABUMb Peani3ayil0 OCHOBHUX NPAB ) 3ANeAHCHICIb 8i0 NPABOBOL

102



NONIMUKU, SIKA NOBUHHA NIONOPSAOKO8YEAMUCS NPUHYUNAM NPAasa ma Cucmemi KOHCIMUmyyiuHux
yiHHoCmell.

Ockinvku cucmema 3axucmy OCHOBHUX NpA8 € IHYUOEHMHOIO 3a CB0EN NPUPOOOIO, WO
nepeobavae coyianbHy aKmueHiCmbv IHOU8IOa no peanizayii ma 3axucmy ce0i cy6 eKmueHux
npas, mo cucmema npasogo20 3axucmy, AKa CMaeumsv )y eQekmusHicmb KOHCMUMYYIUHO20
3axucmy NPUPOOHUX | HeBIOUYIICYBAHUX NPAS ) 3ANeNHCHICMb 6I0 Mipu, CMYNeHs aKMUGHOCMI
0eporcasHux incmumymis y yiu cghepi oae smoey 3pooumu 6UCHOBOK, WO Ye € 368YIHCeHHAM Npasa
Ha 80000y po3eumky ocooucmocmi y cenci cm. 23 Koncmumyyii Vxpainu. Incmumym
KOHCMUmMYYIHOI  cKapau  maxkum  4uHOM  MOdce  3pobumu  cucmemy  HOBHOBANCEHb
Koncmumyyitinoco Cydy Vkpainu rxomniekcHow, saxa 6Oyode Hocumu YiliCHUU i 3a8epuieHutl
xapaxmep.

Koucturynivinuii Cyn Ykpainu 3a0esneduye OomnocepeaKOBaHUM 3aXHUCT KOHCTUTYIIHHUX
mpaB 1 cBOOOM mpu po3risai Oymb-skoi crpaBu. CrorogHi Taka Qopma HOPHUCIHUKITIT
Koncruryniiinoro Cyay VYkpaiHM crocTepiraerbcss MpH  3AIHCHEHHI KOHCTHTYIIIHHOTO
KOHTPOJIIO.

Onnouacno B 3akoni npo KCVY BuaineHo crienianbHy TyaBy 13, y BIAMOBITHOCTI 10 SKOT
Cyn Bupimrye CHipHI MUTaHHS [IOJAO0 KOHCTHTYIIMHOCTI HOPM ABOX a0o0 OuibIle 3aKoHIB abo
aKTiB MDKHAPOJHOTO MpaBa, [0 BCTAHOBIIIOIOTH PI3HUIA MOPSIAOK peaizaiii OMHUX 1 THX CaMHX
KOHCTUTYLIHHUX MpaB 1 cBOOOJA, YUM CYTTE€BO OOMEXKYIOTbCS MOMKJIMBOCTI X BUKOPHCTaHHS.
[Tpaxtuka KCVY mo maniif kateropii cpas BiACyTHs. [IpHarHOI0 IbOTO MOKHA BBaXKaTH T€, IO
3aXHCT OCHOBHUX IMPaB 3a JOIMOMOTOI0 IILOTO € HEEPEKTUBHUM, OCKITBKH TaKHil O1IBIIOI0 MipOIO
3aNIeKUTh B Cy0'€KTHBHOTO IMyOJIYHOTO IMpaBa IHAMBIAA IHIMIIOBATH MPOIEIYPY CYIOBOTO
3axXHCTY.

VYV nopsiaky, BuzHaueHoMmy TiaBoro 12 3akony mpo KCVY Korcturymiitamii Cym Moxe
PO3MIISIHYTH CITIP IIOAO BiAMOBIIHOCTI HOPM YHMHHOTO 3aKOHOJABCTBAa MPHHIIMIAM 1 HOpMam
Koncturynii crocoBHO npaB i cBoOO MroauHu 1 rpomaasauHa. Taki cnpaBu KCVY posrisigae 3a
KOHCTUTYLIHHUM IOJJaHHSIM yYIIOBHOBaXKEHHUX opraHiB Biaau (ct. 40 3akony npo KCY).

3axUCcTy OCHOBHHMX IIpaB 1 CBOOOJ OIOCEPEIKOBAHO CTOCYBAJIWCS P  PIIICHb
Koncturymiinoro Cyay Ykpainu, siki 3a0€3Meuniin essKi OCHOBHI MPHHIMITN KOHCTUTYIIHHOTO
cTatycy ocobu, 30Kpema 30epekeHHs CYTHOCTI OCHOBHHMX IIpaB, TrapaHTii 0coOu 11010
IPaBOBOIO 3aXMCTY, 3aCa/IM PIBHOCTI Ta CIIPaBEIUBOCTI.

Tlopisnanbro-npasosuti ananiz egpekmueHocmi KOHCMUMYYIUHoI tocmuyii' y cghepi 3axucmy
OCHOGHUX npas cgiouumv, wo egexmusnicmo Koncmumyyitinoco Cydy Vkpainu y yvomy
HANpAMKY € NopieHAHO Heegucokolo. Lle 3ymoseneno mum, wo KCY nuwe onocepedxkosano

301licHIOE 3axucm ocHosHUX npas. 3eeprents 0o KCY npusamnux ¢hizuunux ma wopuoudnux ocio
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3 npusody o¢iyitinoco maymavenus Kowcmumyyii i 3axownie Ykpainu € nputimnamuumu O
Ppo32150y, AKU0 B0HO 8I0N0BIOAE He Kpumepiam, AKi OOCMOGIPHO C8I04amsb Npo NOPYUIEHHS YUl
YujemienHs OCHOBHUX Npag i co000. Taki kpumepii 3yMo61eHi NpaKmMuyHoK HeobXiOHicmio ma
HASABHICMIO HEOOHO3HAYHO20 3ACMOCY8aHH nonoxcenb Koncmumyyii ma 3axouie Ykpainu
(cmammi 93, 94 3axony npo KCY).

Cb0200Hi Mae icmomHy nepcnekmugy ioes npo 3anpoeaoddcenHs 6 YKpaiui incmumymy
KOHCIUMYYIHOI cKapeu, wo 3HAYHO NIOBUUUMb epheKmUSHICMb KOHCMUMYYiuHoi ocmuyii 6
Ykpaini, oacmov 3moey peanizyeamu ceoi ¢yuxyii Kowcmumyyivnum Cyoom sk eapanma
OCHOBHUX Npaes i c80000 MHOOUHU [ 2POMAOAHUHA. Y yboMy NIaHI nompebdye iCMOMHUX 3MIH
3axon npo KCV.

4. Crapii koHctutyuiiiHoro cygoumHcrBa. Cyn BHUpOOMB BKe KpHTepii BUpPILICHHS
IOPUAMYHUX CIpaB Yy CBOIM [JISUIBHOCTI IIJISXOM BUBEIACHHS JOKTPUHHM  “TIOJITUYHOI
JIOIIITFHOCTI”, BIJIMOBHM 3allOBHIOBAaTH TPOTAIMHHU y 3aKOHOJABCTBI, KPUTEPIiB JTOMYyCTHMOCTI
3BEpPHEHb Ta 3HAXOJUTHCS HA MUISIXY BHUBEACHHS KPUTEPIiIO0 IOPUAMYHOI BUBAKEHOCTI BIACHUX
pillieHb.

KoHcTuty1iiHe CyJOYMHCTBO CKIIAIAEThCSA 13 TOCIITOBHOCTI CTafiil, sIKI YTBOPIOIOTH
KOHCTUTYIIIHHE TIPOBA/DKEHHS 3 TEBHUX KAaTEroOpiii CIpaB 1 XapaKTEPHU3YIOThCS €IHICTIO
nporecyanbHoi MeTu. 3akoH mpo KCV perymtoe mopsaok BeIeHHsT BOCKMH BHIIB MPOBAKEHB 32
MEBHUMHU KATErOpisSIMU CIpPaBH, sKI XapaKTEPHU3YIOTHCS MEBHUM TPOIECYATbHUM PEKHUMOM
posrsiny CyaoM OKpeMOTo BHUAY KOHCTUTYIIIHHO-TIPABOBHX CIOPIB 1 BIAMOBIAHY AiSUTBHICTH
y4acHHKIB Tporiecy. Ctaaii KOHCTUTYIIIHHOTO CYJOUYMHCTBA XapaKTepU3yTh MisUIbHICTE Cymy
Ta YYaCHHUKIB IIPOLECY, sIKa CIPSMOBaHA Ha 3a0e3MeUeHHs TEeBHOTO MPOMIKKOBOTO PE3yJIbTaTy
npu po3risiai cripaBu. Ctajii KOHCTUTYHIHHOTO CyTOYMHCTBA HEOOXiTHO PO3PI3HATH BiJl MOHSATD,
skl MicTaThesa y 3akoni mpo KCV 1 siki XapakTepu3yloTh 3arajibHi PUCH €TariB O3Sy CIpaBH
KCY (BiakpuTTs, BeIeHHsS] KOHCTUTYIIIMHOTO TIPOBAKEHHS To10). CTamisiMi KOHCTHTYIIMHOTO
npoBapkeHHd 'y KCVY € BIAKPUTTS KOHCTHTYIIMHOTO NPOBAPKEHHS, MIArOTOBKAa MarepialiB
CIpaBU /10 CIyXaHHS y IUIGHAPHOMY 3aciliaHHi, pO3IJIs CHpaBU y IJICHAPHOMY 3aciJaHHi,
yXBaJICHHS PIlLIEHHS Ta HOr0 BUKOHAHHSI.

1) Ilpaso na 36epuenns 0o Kowcmumyyivinozo Cyoy Vkpainu ma tioco npoyecyanvra
¢opma. MpuBonom nns posrisiny cripaBu y KCY € 3BepHEHHS yIIOBHOBaXEeHOI 0coOu y dopMi
KOHCTUTYLIHHOTO MOJaHHsA, KOHCTUTYLIHHOTO 3BepHEeHHs (cTaTTi 40, 41 Ta 43 3akony). ToOTO
Cyn He BIpaBi 3a BIIACHOIO 1HIIIATUBOIO BIAKPUTH MPOIETYPY KOHCTUTYIIHHOTO MPOBAKEHHS
(mpuHmun “3B’si3aHoi inimiatuBu™). [lincraBoro mis 3BepHeHHs 10 Koncruryiiitnoro Cyny €

MpaBOBa HEBU3HAYCHICTh WIOAO BiAMOBiqHOCTI KOHCTHUTYIIT HOPMAaTUBHO-NIPABOBUX AaKTiB
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BUIIMX OpPTraHiB JCp)KaBH, a TaKOX IMpaKTUYHA HEOOXIMHICTh y OQiIiiHIi iHTeprnpeTaiii ado
HEOJIHO3HAYHE 3aCTOCYBaHHS MOI0XeHb KOHCTUTYIIIT 1 3aKoHIB YKpaiHu.

3a npaBoBoto (opmoro 3BepHeHHs y Koncruryuiitnuii Cyz 3akoH BUALISE KOHCTUTYIIHE
3BEpPHEHHS Ta KOHCTHUTYyIIWHE mojaHHs (ctarti 38-43). IlucemoBa (opma 3BEepHEHHS, HOTO
CTPYKTYpa, 3MICT € FOPUINYHO 3HAYYII 1 IX HEJOTPUMAHHSI TATHE 3a COO0I0 BIZIMOBY Y BIJIKPUTTI
KOHCTUTYI[IHHOTO TMPOBA/DKEHHs. 3asBHUK Yy 3BEPHEHHI, MOJAHHI MOBHHEH BUKIACTH BIACHY
MPABOBY MO3UIII0 3 MPUBOY MOPYIICHOTO MUTAHHS 1 JaTH 1 HAJIEXKHY MPABOBY apryMEHTAITIIO.
3aK0H BCTAHOBIIIOE KpUTEPIii gomycTuMocTi 3BepHeHb 10 KCY uepe3 HacTymHI mapameTpu: a) 3a
KOJIOM 0cCi0; 0) 3a mpaBoBOIO (HOPMOIO 3BEPHEHHS; B) 3a MPEIMETOM 3BEPHEHHS; T') JOTPUMAHHS
IpOIEeypH 3BEPHEHHS.

Ilpoonema oonycmumocmi 36epnens 1o KCY y BITUM3HSAHIN IOpUOUYHIN JiTeparypi
BHUKJIMKa€E YuciIeHH] auckycii. Koncturymiitauit Cya moku BUpoOOJsie€ €IMHY MPAKTUKY Y IIbOMY
acriekti. Pazom 3 tum anami3z npaktuku Cyay y mbOMY HaIlpsIMKY CBIIYUTH, 110 BUXOISYHU 13
3MICTy BUMOT 3asBHHUKIB y 3BEpHEHHI, BiH He BIpaBi 3A1MCHIOBATH MEpEeBIpKy 3 mpuBoay: 1)
KOHCTUTYLIHHOCTI TekcTy Koncturynii Ykpainu; 2) BCTaHOBJIGHHS Ta MEPEBIPKU  (HaKTHUHUX
00CTaBUH CIIpaBHU, BCTAHOBJICHHS SKHUX BXOJWTH JI0 KOMIICTCHIIl IHIIWX OpTraHiB Ji3HaHHS,
JIOCYZI0BOT'O CIIACTBA, 3araIbHUX CYAIB; 3) pO3IJSAATH CIPABH, B SIKUX MOPYIIYIOTHCS MUTAHHS
MOJIITUYHOT AOUITBHOCTI.

Y 3aKOHOAABCTBI 3aKpITUICHI 3arajibHi 3acajy BHECCHHS 3BEpPHEHHS 0 KOHCTUTYIIIHOTO
Cyny. I3 joriku 4. 1 ct. 39 Ta 4. 1 c1. 42 3aKOHY BHUIUIMBAE MPE3YMIIisI KOHCTHUTYLIMHOCTI
MPaBOBOTO aKTy, sikuii ocroproetbes y KonctutymiitHomy Cymi. Ile rpyHTyeThcs Ha TOMY
NPUITYIICHHI, [0 OpraH MyOJiyHOI BJIAgU 4YHM MOCAJ0Ba 0co0a, [II0YU y MEXKax CBOET
KOMIIETEHIIi], IIJISIXOM yXBAJICHHS BIJIOBIJTHUX MPABOBUX aKTiB HAJECKHHUM YHHOM pPEaNi30BYE
CBOI IyOJIIYHO-BJIQJHI TIOBHOBaXCHHS. TOMy 3asBHMKOBI HEOOXIHO OOTPYHTYBaTH CBOIO
MIPaBOBY MO3HITIIO.

a) 3akOH BH3HAYa€ KOJO CyO’€KTIB KOHCTHTYIIHHOTO TOJAHHS, KOHCTHTYLIHHOTO
3BepHeHHs. Koo c¢y6’exmie koncmumyyilinoco nooanusi BU3HAYAETHCS B 3aJCKHOCTI BiJl
peIMeTy 3BEpPHEHHS:

e  [[0JI0 BH3HAHHSI HEKOHCTUTYLIWHUMU HOPMATHBHUX aKTIB OpraHiB BIaau
Bu3HaueHUX 1.1 cT.13 3akony — Ilpe3uaent Ykpainu, He MeHIe 45 HApOIHHMX JCMyTaTiB,
BepxoBuuii cya, omOyncman, BepxaBua Pana Apronomuoi PecryOumiku Kpuwm;

e  moz0 BignosigHocTi KoHCTHUTYLIT MIDKHAPOAHUX JTOTOBOPIB Ta THX MIXXHAPOTHUX
JIOTOBOPIB, 110 MiIATat0Th paTrdikarii napaamenToM — [Ipesuaent ta Kabinet MinicTpis;

e  1I0A0 JOTpUMaHHS mpouenypu immiumenty [lpesunmenta Ykpainu — BepxoBHa

Pana;
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e oo odimiiHoro TiaymadeHHs KoHCTuTymii 1 3akoHIB YKpaiHu — Oyab-sIKUA
opraH my0JIiuyHOT BIa/IH.

Cyb ’ekmamu KOHCMuUmMYYitiHo20 368epHenHs MOAO0 TiaymadeHHsS KoHCTUTymii 1 3aKOHIB
VYkpaiHu MOXKyTh BUCTYNaTH OyAb-sKi MpUBATHI 0cOOM ((hi3MuHI Ta IOPUIHYHI OCOOH).

06) 3a mpaBoBor0 (opmMor0 3aKOH BHUILISE KOHCTUTYIIHE TOMAHHSI Ta KOHCTUTYIIIMHE
3BepHEeHHS. [IchMoBa opma 3BEpHEHHS, HOTO CTPYKTYpPa, 3MICT € IOpUIUIHO 3HAUYITUMU 1 1X
HEeJIOTPUMAaHHS TATHE 32 CO0O0I0 BIIMOBY Y BIAKPUTTI KOHCTUTYLIHHOTO MPOBAKEHHS. 3 JIOTIKU
3aKoHy BUILIMBAE, [0 Y 3BEpHEHHI MOBUHHO OyTH BKa3zaHo Hacammepea Koncrurtymiitanii Cyn B
SKOCT1 OpaHy BJIaJf, HA 1M’sI SIKOTO BHOCUTBHCS TaKe 3BEPHEHHS.

[H111 BUMOTH 10 3BEepHEHHS: HaBEeIECHHS JAaHUX IMPO 3asBHUKA, Oro IOPUANYHOI ajJpecH, a
TaKOXX BIZIOMOCTEH NpO MpPEJICTaBHUKA 3a 3aKOHOM a0 YMOBHOBAXEHOTO 32 JIOPYYEHHSM.
[IpencraBHUKaMu MOXYTh BUCTYIIATH aABOKATH 200 0cOOM, 10 BOJIOIFOTh HAYKOBUM CTYTICHEM
3a crmemianpHicTIO. JlaHI Tpo TpencTaBHUKA HE BKa3yHOThCA, SKIIO MPEICTAaBHUIITBO
3MIMCHIOETHCSA 3a TI0CANOI0 KEPIBHUKOM OpraHy, IO IMJANKWCAaB 3BEpHEHHS. Y 3BEpPHEHHI
HEOOXITHO BKa3aTH IHIIY CTOPOHY y CIIpaBl — HAaWMEHYBaHHS Ta IOPUAWYHY aJpecy OpraHy
BJIQ/IM, TIPABOBUI aKT SIKOTO ocmioproeThes y Cy/ii, a TaKOK TIOBHE HAaiMEHYBaHHS, HOMEp, JaTy
OPURHATTA Ta JUKEPENIo OMyOIiKyBaHHS TaKOTO aKTy.

Y 3BepHEHHI HEOOXIIHO HABECTH TMPaBOBE OOTPYHTYBaHHS TBEP/KCHb 010
KOHCTUTYIIIHHOCTI OCIOPIOBAHOTO TMPABOBOTO akTy abo HeoOXigHocTi y odimiitHoMy
TayMadeHHi. [Ipy nboMy 3assBHUK NMOBHHEH BUKIIACTH OOTPYHTOBaHY IMPABOBY MO3UILIO MO0
HEKOHCTUTYIIITHOCTI OCHOPIOBAHOT'O IMPABOBOTO AaKTy 13 BiAMOBIAHUMH TOCWJIAHHSMH Ha
KOHCTUTYIIIHHI HOPMH, a TaKOXX BKa3aTH BUMOTH, IOB’s3aHi 13 3BepHeHHAM no KCVY. Taki
apryMEHTH MOBHWHHI OyTH OCTaTHIMHU Ta TIOBHUMH, SIKI CIyTyBaju O HEOOX1THOIO FOPHIMIHOIO
nigctaBoro s Cyay MIOAO BIAKPUTTS KOHCTUTYLIWHOTO mpoBamkeHHS. Cy0’€KTH 3BEpHEHHS
TaKO’X TIOBUHHI BpaxyBaTH 1HIII BUMOTH JI0 3BEPHEHHS, IKi BU3HAYCHHI1 Yy T1aBax 9-16 3akony.

B) IlincTaBoro misi po3riisiy 3BEPHEHHS € KOHCTUTYIIHHO-TIPABOBHMM CIIIp, MPaBOBHMA
3B’S30K CYTHOCTI MOPYUIEHOT'O MUTAHHS 13 MPAKTHUKOK KOHCTUTYLIMHOIO MpaBO3aCTOCYBaHHS.
Skmo Takuil cmip HeMae Oe3NnoceperHbOro 3B’SA3KY 13 KOHCTUTYLIHHMM HOPMOIIOJIOXKEHHSM,
TOJI 3asABHUKY HEOOXIZHO OOIPYHTOBYBaTH BJIACHY INIPaBOBY TIO3ULII0 NPUHIMIIAMU 1
IIHHOCTSIMH, IO IMJIATAIOTh KOHCTUTYHIMHOMY 3axucTOBI. Croci®O oOTpyHTYBaHHS 3aJICKUTH
BiJI TpeAMETa KOHCTUTYIIITHOTO MOJaHHS, KOHCTUTYIIIHHOTO 3BEPHEHHS.

3assBHUK BKa3y€ Yy 3BEPHCHHI, SKMM KOHKPETHO KOHCTUTYI[IHHHM HOPMOTIOJIOKEHHSIM
CYIepeuyHTh MpaBOBUK akT abo Horo dactuHa. IIpaBoBa mo3ulis HE MOXKE IPYHTYBaTHCS Ha

MPUITYIICHHS, HEMPUITYCTUMHUM € TaKOXK 3arajibHa BKa3iBKa MpPO CYNEPEUHICTh MPABOBOTIO aKTy
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Koncturytii 6e3 HanekKHOTO MPaBOBOTO OOTpYHTYBaHHS. J[0BOAM 3asiBHWKA HA KOPUCTH TOTO,
1110 MEBHI MUTAHHS He peryoioThest Koncturymieto, CyioM MOXKyTh He OpaTuCs 10 yBaru.

HeoOxignicTh odinifiHoro TiaymadeHHs: Koneturyuii 1 3akoHIiB YKpaiHu 3assBHUK TTOBUHEH
MOB’SI3YBAaTH 13 MPAKTUYHOIO HEOOXIAHICTIO y 3’sCyBaHHI Ta pO3’sSCHEHHI 3MICTy BiATOBIAHHUX
HOpPM. 3asBHUK MOXXE€ HAaBECTHM HEKOHCTUTYLIHHY IpPAaKTUKYy 3acTOCYBaHHs IOJOXEHb
Koncrurynii 1 3akoHiB VYKpaiHu, HaBecTH OOIPYHTOBaHI JOBOAM IIOJ0 OOMEXKEHHS Ta
NOPYLICHHS OCHOBHUX IPaB 1 cBOOO Y XO1 MPAKTUKHU MIPABO3aCTOCYBAHHS, OPYLICHHSM 3aCajl
KOHCTUTYIIIHHOTO Jaay Tomio. Jlyis 3abe3medeHHsT JOCTOBIPHOCTI Ta TOBHOTH 3BEPHEHHS
HEOOXITHO J0JaBaTH 10 3BEPHEHHS OCTAaTHIO KUIBKICTh aKTIB OpraHiB IMyOJIYHOI BIIau, SKi
CBiYaTh Mpo (aKTH HEOHO3HAYHOTO 3acTocyBaHHs KoHCTUTYIIT 1 3aKOHIB YKpaiHu.

r) JloTpuMaHHs NpoLEAypH 3BEPHEHHS € CKJIAJOBMM €JIEMEHTOM HAJIeKHOI IPaBOBOI
IpOLETypH Y MEXaHi3MI KOHCTUTYLIIHOI fepxaBu. Po3risiiaeTbes K 3I0BXKHUBAaHHS MPaBOM Ha
3axuct y KonctutymiitHomy Cyni HOro BHKOPHCTaHHS TPOTH CBOTO IPHU3HAYEHHS, TOOTO
He3a0e3MeyeHicTh MyOaiuHOro iHTepecy ab0 HEBUKOPHCTAaHHS CYKYHMHOCTI HAaI[lOHAJIbHUX
3ac00iB MPABOBOTO 3aXUCTy. TakoX SIK 3JIOBKMBAHHS MPABOM € HEOJHOPA30BI 3BEPHEHHA 3
OJIHOTO TOTO XK MUTaHHSA, IO BXe posrisanaiocs Cynom. Y mpomy Bumaaky KoHcTuTyridHun
Cyn MoXe 3aCTOCYBaTH MpOLECyalbHy CaHKIIIO Y BUIVIAII HAaKJIaJAeHHS 000B’ 3Ky Ha 3asBHUKA
IO CIUIaTi JAEp>KaBHOTO MUTA y po3Mipi, BU3HAUE€HOMY 3aKOHOM (cT. 60). YuyacHUKH TpoIiecy,
30KpeMa CTOPOHHM Ta IX MPEACTABHUK 3B’sI3aHi MyOJIYHUM 1HTEpPECOM 1 iX Iii pO3riIsiIaloThCs SK
3aKOHHI NPH YMOB1 JOTPUMaHHS MpoLEeCyaabHOI (OPMH 3BEPHEHHS Ta BCTAHOBJIEHUX 3aKOHOM
MPOIIECYaTbHUX CTPOKIB.

2) Biokpumms koncmumyyitino2o npogaddicenus. IlomepeqHbo BUPINIye MHUTAHHS PO
BIJIMOBIHICTh 3BEpHEHb BUMoram rmporuecyanbHoi ¢opmu Cekperapiar Cyay IUISIXOM
MOTIEPETHBOTO  BUBYCHHS  BIJMOBIIHUMH  HOrO  migpo3ainamu. [IpaBoBoro rapasTi€ro
3a0e3MeueHHs] IpaBa Ha 3aXUCT 3asBHHUKA € Te€, L0 MUTAHHS NP0 BIAKPUTTS KOHCTUTYLIHHOTO
npoBa/pkeHHa Bupimyetbest Komeriero cymuie KCY, a y pa3i BHHECEHHS LMM OpraHOM
npolecyalbHOl yXBald MPO BiAMOBY y BIIKPUTTI KOHCTUTYLIWHOTO MPOBAKEHHS MaTepianu
HaIpaBJISIOTHCS Ha po3risay Ha 3aciganHs Koncruryiiitnoro Cyny (ct. 48 3akony).

IIpu npomy Cyn MNOBUHEH KepyBaTHCS IHCTPyMEHTAaMH IOPUAMYHOI TEXHIKH Ta
npolecyalbHUMH 3aco0aMy BHpilIeHHS chpaBu mo cyTi. HeoOxigHO migkpeciuTtu, 1o 3
NPUBOJY OLIHOYHHMX MOHATH, 30KpeMa NpaBoBoi Tepminoorii, Koncrutyuiitnuii CyJ moBuHEH
CTOSITH y TIEpIIy Yepry Ha mo3uilii (GopManbHOI HOPUAWYHOI JIOTIKHA. SIKIIO X y 3BEpHEHHI
HNOPYUIYETbCS. MUTaHHSA PO IHTEPIpPETAILil0 HOPM HEe MpaBoBoro xapakrepy, Cyly HalexHuTb
IpeporaTuBa BiIMOBUTH Y BIIKPUTTI KOHCTUTYLIHHOTO MPOBAKEHHS 32 HEMIJCYAHICTIO CIIPABU

3 MipKyBaHb IOPUJIUYHOI JOTMATHKH.
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[Ipu posrnsal 3BepHEHb 3asBHUKIB, Y SKHX MOPYIIYIOTBCS NUTaHHS IPO HaJaHHS
odimiiinoro TinymaueHHs Koncrutyuii 1 3akoHiB Ykpainu, Koncruryuiitauii Cyn BUXOIUTH 13
HACTYIIHUX TIOJIOKEHB: 1) HEMmpaBOMIPHOCTI HAaJaHHSA TIyMaueHHs, ske (DAKTUYHO HOCHTH
XapakTep IOPUANYHOI KOHCYNbTAIlll 3asfBHHUKY; 2) HEKOHCTUTYIIIHHOCTI KOHKpETH3aIlii
KOHCTUTYUIHHUX TOJOXEHb IUISXOM CTBOPEHHS HOBUX HOpPM TIIpaBa, IO BXOJIUTH 1O
noBHOBaXeHb BepxoBHoi Panu; 3) BuzHanHs HOpMu KOHCTHTYLIT HEYMHHOIO, IO CYNEPEUYHUTH
imei TiymaueHHs; 4) IHTepHpeTalis HOPM 3aKOHY MOJXJIMBAa TUIBKM B 3B’S3KYy 13
KOHCTUTYI[IHHUMH HOPMaMH Ta TpPHUHIUIAMH a00 13 3arajJjbHUM 3MICTOM YH KOHTEKCTOM
Koncturymii Ykpainu.

Koncmumyyitinui Cyo y npoyecyanvHux yxeanax npo GIOKpUmMms KOHCMUMYYIUHO20
NPOBAOIICEHHs KOHCMAMY8as, Wo GiH He GUCIYNAE CYNEPPesI3iliHo0 IHCMAHYIEID U000 pilieHb
3acanvnux cyoie’s, npo medonycmumicme mMIAYMaueHHs NONOJNCEHb NPAGOEUX AKMIB, o
emMpamuiy 8010 OPUOUUHY CUNLYy, HeOOIPYHMOBAHICMb 366PHEHHS )y BUNAOKY He GUYEepHaHH:
3AA6HUKOM YCIX 3Ac00i8 Npago8oeo 3axucmy ma npu 6i0CYmHOCMI OAHUX Y 36ePHEHHI Npo
HeOOHO3HAUHe 3ACMOCYB8AHHA 3AKOHY CYOaMUu 3Aa2aibHOi  IOPUCOUKYIL, HEeOONnYCMUMIiCmb
nepesipku hakmuuHux 0OCmMasut, sIKa HalexHcums 00 KOMnemeHyii cyois 3a2aibHoi pucouxyii,
6i0M0O6a Y HAOGHHI IOPUOUYHOT KOHCYIbMAYIT 3 NUMAH 3ACMOCYBAHHS HOPM NPAsa Moujo°’.

VY BuUNAAKy BHHECEHHS IMPOLECYalIbHOI yXBalM TNPO BIAKPUTTS KOHCTUTYLIHHOTO
MPOBA/HKCHHS TMPHU3HAYAETHCS CYAAS-IONOBINAY, SIKAA € BiANOBIAaTLHUM 3a IMiJTOTOBKH
MaTtepiaiiB CIpaBd J0 CYJOBOTO po3risay. Ha mii ctamii cyaas-mIomnoBigad cTae€ MEHTPATIbLHOIO
GIryporo KOHCTHTYLIMHOTO MPOBAKEHHS. TakoX BU3HAYAETHCS J1aTa IJICHAPHOTO 3aCilaHHA Y
CIpaBi, a y BUMAAKYy HEOOXimHOCTI (3a 3BepHEHHAM llpesumenta abo BepxoBHoro cymuy)
BUPILIYETHCS MUTAHHA PO HEBIIKIAAHICTh KOHCTUTYIIMHOTO MPOBAKEHHS.

3) Iliocomoexa cnpasu 0o posenady. Ilicns BHHECEHHS MPOIECYalbHOI YXBalld PO
BIJIKPUTTSI KOHCTUTYIIIHHOTO TPOBA/PKCHHS Yy CHpaBi CyIIsA-AOINOBiad TOTYy€E CIpaBy M0
po3risiny Ha IuieHapHoMmy 3acimaHHs Cyay. Marepianu crnpaBu OQOPMIISIOTBCS Yy BUIIISAL
CYJIOBOI CIIpaBH, JI0 SAKOi JOTy4aroThcs Bei 310paHi MaTepiaii — OpUTiHaIu 3BEpPHEHb, YC1 JOAaH1
JI0 HBOTO JIOKYMEHTH, BHCHOBKH, TOSICHECHHsI, BIIOBIl, BUCHOBKHA €KCIIEPTIB, a TAKOX IHIIII
Marepianu, mo Oyiau oJiep>kaHi B X0 MIATOTOBKH CIIPABH JI0 CIIyXaHHS.

Cynng-nonoBigay 3a pe3yjbTaTaMd aHaJli3y MarepialiiB CIOpaBU TOTY€ MPOMO3MLIi 10
MPOEKTY CYJOBOTO DIIIEHHS, a TaKOX BU3HAYA€ KOJO MUTAaHb, SIKI HEOOXIMHO PO3IIISHYTH Ha

wieHapHoMy 3aciganHi KoncrtutymiiitHoro Cyny A0 MpUHHSTTS ocTaTouyHOro pimeHHs. Cyaus-

% Ormaz yxsan KCY// BKCY. — 1999. - Ne 4.
97 Ornag yxsan KCY// BKCY. — 1999. - Ne 3.
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JIOTIOBiIa4 TOTY€E JOMOBIb, B SIKIil CTUCJIO BUKIAMAETHCA CYTh CIPaBH, MPHBI 1 MJACTaBH IS
CYJIOBOTO pO3TJIsiLy, IPABOBI MO3HULIIT CTOPIH, SIKI PO3KPUBAIOTHCA y 310paHnX MaTepianax.

[Ticns mporo Marepiaiv CHpaBH MEPEeNaAlOThCS Y BIALUT 3a0€3MEYeHHs 3acilaHb KOJerii
cyaniB tTa KoncturymiitHoro Cyny it BU3HaUEHHS JaTH 1 4acy MOYaTKy CIyXaHHS y CIpaBi,
HaIpaBJICHHS BIATOBIAHOTO TMOBIAOMJIEHHS CTOPOHAM Yy CHpaBi Ta IHIIUM 3alHTEPECOBAHUM
ocobawm. [Ipo gary i yac rmieHapHOTO 3aciiaHHs moBigoMIsIETbes B 3MLL

4) Cyoosuii po3ensio cnpagu Ha nieHapHomy 3acioanni. ['0NOBYIOUHMA y PU3HAYSHUH Yac
BiIKkpuBae TieHapHe 3acimanHs KoncturymiiHoro Cymay, MOTIM TEpeBipsi€ SIBKY CTOpPIiH, iX
MPEJACTaBHUKIB, 1HIIUX OCI0, 3aMpoIIeHUX y 3acimaHHsA. Y pa3i HEeSBKH 3 MOBAXHOI MPUYHUHU
ydacHuKa npoBapkeHHs Cyj mpuiiMae pilieHHS TPO MOKIIHUBICTH CIIyXaHHS CIpPaBU 3a HOTO
BiZICYTHOCTI.

JocnipkeHHss MarepiaiiB CIpaBd TOYMHAETHCS 13 BUCTYNY CYAMI-IOTOBiAada, SKHI
JIOTIOBIA€ TIPO MIACTaBU MPUKUHSTTS 3BEPHEHHS 10 PO3TIIALY, CTHJIO BUKIIAAE 3MICT MaTepiajiB
CIIPaBH, BiJIMOBIA€ HA 3alTUTAHHS CYIIIB.

[Ticnsg 1poro rojoByHOUM NMPOMOHYE yYaCHHKaM KOHCTUTYIUHHOTO MpPOBA/KEHHS JaTH
MOSICHEHHS T10 CYT1 MaTepiajliB CIpaBH y MOPSAKY 4eproBocTi. [licis HagaHHS MOSICHEHB CYII
MO’KYTh 331aTH MUTAHHS YYaCHUKaM IIPOBAIKEHHSI.

VY pa3i HeOOXiAHOCTI BUSCHEHHS ()aKTUYHUX OOCTaBHH CIPABU HA IUICHAPHOMY 3aciJaHHI
MOXYTh OyTH 3aciyXaHi NMOsICHEHHs CBiJKiB. [lepes nayero mosCHEHb TOJIOBYIOUHU NOMIEPEKYE
CBiJIKa TIPO BIAMOBIJATIBHICT 33 3aKOHOM 3a BiIMOBY a00 yMHCHE NTPUXOBYBaHHS BiOMOCTEH, a
TaKOXX HaJlaHHS 3aB1JOMO HENPaBIMBOi iH(popMaIllii, MaTepiajiB Ta IHITUX BiJOMOCTEH.

SIkmo icHye HeoOXiTHICTb BHUpIIIYBaTH MUTAHHSI, IMOB’sI3aHi i3 CHeIiaIbHUMH 3HAHHSAMM,
JI0 CTIPaBU 3aJTy4aeThbCs €KCIEPTH, SKi HaJal0Th BUCHOBOK Ha MOCTaBJICHHI 3anuTanHs. Excriepra
MOTIEPEKYIOTh TIPO MOTO IOPUIWYHY BiJMOBINATBHICTh 332 HAJaHHS 3aBIJOMO HEMPaBIUBOTO
BUCHOBKY. [lim wac ciyxaHHS TICJs OTOJIONICHHS BHUCHOBKY, €KCIEpT BIJMOBiNAa€ Ha 3aaHi
3aMuTaHHS CYyJIiB Ta YYaCHHKIB MPOBA/PKEHHS. SIKIO B XO/1 MiATOTOBKH MaTepiajiB CIPaBU JI0
CIIyXxaHHs a0o ]l yac MJICHAPHOTO 3aCilaHHs BUSBUTHCS, [0 HEOOXiTHA JOIATKOBA ITiITOTOBKA
OKpPEeMHX CKJaJHUX MHUTaHb y CIpaBl, TO MOXe OyTH MpHUIHATA MpolecyajbHa yXBajia Mpo
yTBOpEeHHS THM4YacoBoi komicii KonctutymitHoro Cymy. 3a pe3ynbraramMu CBO€i poOOTH
TUMYAcOBa KOMICisl yXBaJllO€ BUCHOBOK. 3MICT BUCHOBKY TUMYAcOBOT KOMICii 3aCITyXOBY€ThCS Ha
wienapHomy 3acimanni Cyny. Koncturyuiiinuit Cyn He € 3B’s3aHHI BUCHOBKAMH THUMYacOBOI
KOMicii; y Bumnanaky HeoOximHocTi Cya MoKe MPUHHATH MPOIECYAbHY YXBATY MPO YTBOPEHHS

THMYacOBOT KOMICii y HOBOMY CKJIaJll JUIsl TOBTOPHOTO BUBUCHHSI MTUTAHHS.
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VYV Xozi TIeHapHOTO 3acijaHHs CYAJlI MOXKYTh 3HAMOMHUTHCS 13 3MICTOM JTOKYMEHTIB, SIKi
JOJIAIOTHCS JI0 MaTepialliB cpaBu. Y MPOIECi AOCTIIKEHHS JTOKYMEHTIB, 1110 MICTATh BIJIOMOCTI
Ta CTOCYIOTBCSI CIIPaBU, OT'OJIOMIYETHCA X 3MICT Ta 3aCITyXOBYIOThCS MO3MIIIT CTOPIH y CIIPaBi.

[Ticns 3akiHUEHHSI JOCIIHKEHHST MaTepiajiiB CIIpaBy CTOPOHAM HAJIA€ThCS MOKIIUBICTD IS
3aKJTIOYHOTO BHUCTYIY. 3a iX KJIOTMOTaHHSIM MOKe OyTH HaJaHO Yac /Ui MATOTOBKHA MaTtepiajiB
Buctyny. [lig yac BUCTyIy CTOPOHU HE MOXYTh IOCHJIATUCS HAa MaTepialy Ta BIIOMOCTI, 110 He
Oynu mpeaMeToM po3risiiy B xofi meHapHoro 3aciganHs Koncruryunilinoro Cyay. Cyn Hangae
CTOPOHAM MOXJIMBICTh 3asBUTH CTOPOHAM TMIPO HASBHICTH JOJATKOBHX OOCTaBHH 4YH
JIOCJIIJDKEHHST HOBHMX JOKa3iB, IO MAalOTh ICTOTHE 3HAYEHHS IS TPABHJIBHOTO BUPIIICHHS
cupasu. SAkmo Cyn niliie BUCHOBKY, IO MiJICTaB IS 3’sICYBaHHS JOJATKOBUX OOCTaBUH, SIKi
MaloTh ICTOTHE 3HA4YCHHs JUIS BUPIIIEHHS CIpPaBH, YU JOCIIPKEHHS HOBUX JIOKa3iB HEMae, BiH
BU3HAE JTOCII/DKEHHS MMMTaHb 3aBEPIICHUM 1 TOJIOBYIOUHN OTOJIOUIYE MPO 3aKiHUCHHS PO3TIISTY
CTIpaBHy.

5) Iputinamms ma yxeanenns piwenns Koncmumyyivnum Cyoom. PimieHHS puiiMaeThCs
Ha 3aKpHUTId YacTuHI IuieHapHoro 3acimaHHs KoncturyniitHoro Cyny 3a ywacTio CyAmiB, sKi
Opamu y4vacth y po3mmsial cnpaBu. Cyaas-monoBigad HaJae€ MPOEKT CYJOBOTO PIICHHS 3
ypaxyBaHHSIM MarepiajiB, IO JOCTIIHKYBAINCS y TJICHAPHOMY 3acCiJlaHHI, a TaKOXX CXBAJICHI
OUTBIIICTIO CY//IIB BIJMOBII HA MUTAHHS, SIKI BU3HAYAIOTh CYTh pimeHHs. Cy/1i MOXYTh BUIBHO
BUCJIOBJIIOBATUCH HIOAO 3MICTY CYZOBOTO DIllIEHHS, BHOCUTH JI0 WOTO MPOEKTY MPOMO3ULIi i
nornoBHeHHs. KokeH cynis BOpaBi MOJAaTH BIACHUM MPOEKT PIIICHHS a0 IMeperik MUTaHb, 110
BU3HAYAIOTh CYTh PIllICHHSI.

[Ticns 0O6roBopeHHs MPOEKTY PILICHHS, MPOMO3ULIN 1 MOMPaBOK 3 OOKY OKpeMHUX CYHIiB,
TOJIOBYIOUMH OTOJIONIyE TOJIOCYBAaHHS IIOJO 3MICTy pimeHHsa. llonmpaBka BBaXKaeThCs
MPUIHATOIO, SKIIO 32 HEl MPOrojIoCYyBAJIO OUTBIIICTh CY/IB, IO OpalK y4acTh y TOJIOCYBaHHI.
[oocyBaHHS TIPOBOJUTHCS IMOIMEHHO INIISIXOM ONMUTYBaHHS CyJIiB. PilICHHS BBaKa€ThCS
NPURHATHM, SKILIO 32 HHOTO MPOTOJIOCYBANI0 HE MEHIIe aecsaTH cyaniB. CyaoBe 3aciJaHHS MOXKe
3aKiHUUTHCA 0€3 MPUIHATTSA OCTaTOYHOTO PIllIEHHS, SKIIO OyJe BUSBICHO Y XOJi IUICHAPHOTO
3acCiIaHHs BIACYTHICTh MIJACTaB JUIs PO3TIsAAYy crpaBH, npo 1o Korcturymitaunii Cyz yxBaitoe
BIJIMOBIJIHY TIPOLIECYATbHY YXBaIYy.

6) Bukxonanus piwenv i eucnoskie Koncmumyyitinoeo Cyoy. IlpuitHATI pimneHHS i
BUCHOBKH MyOJIiKyIOThCS Y ,,BicHuky Koncruryniinoro Cyny Ykpainu™” Ta B iHIIHX o(imiiHuX
BUJIaHHAX YKpainu. Cyais TakoXk BIPaBl BUCIOBUTH OKpeMY OyMKY y crpaBi. CyIoBi pillleHHS
Ha0yBaIOTh YHHHOCTI 3 MOMEHTY X O(IIIIHOTO ONPUITIOTHEHHSI.

Pimenns 1 BucHoBku Koncturymiiinoro Cyay He mOTpeOyIOTh JOAATKOBOTO CXBAJCHHSA 3

O0OKy IHIIMX OpraHiB MyOJIYHOI BIaAM. 3 MOMEHTY O(MILIHOTO ONPHIIOJHEHHS CYI0BOTO
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pillIeHHs Ha MOTO IMiICTaB1 BiMOBIIHUIA OpPTaH My OIIYHOI BJIaId TIOBUHEH CKacyBaTH a00 BHECTH
BiJIMOBIIHI 3MiHH JO TOJOXEHb IMPABOBOIO aKTy, BU3HAHOTO HEKOHCTUTYIIMHUM. baxkaHum anst
Koncrutyniiinoro Cyly BCTaHOBIJICHHSI CTPOKIB I BXKHUTTSI 3aX0/1iB HA BUKOHAHHS HOTO aKTiB,
SK 1€ TIPAKTUKYETHCA Y 3apyODKHUX KpaiHax.

IOpunuuna cuna pimens KCVY noniOHa 10 3aKOHY 1 TOMY, SIK 1 B 3aKOHI, Y PIIIICHH]I OpraHy
KOHCTHUTYIIHHOT FOCTHIII MOBUHHO OyTH 3aKJIaJIEHO MiHIMallbHI MEXaHi3MU 1X BUKOHaHHs. ToOTO
CTHJIb BHUKJIQAy pillIeHb NMOBHUHEH OyTH UITKUM Ta SCHUM. ABTOPUTETHICTH Ta BJaJHHUI BIUIUB
pimens KCY monsirae y ToMy, 00 HE BUHOCHUTH BHCHOBKH 13 3ayBaXCHHSIMU JI0 OpraHiB
myOJIivyHOT BIAM, Ta HEOOXITHICTIO YXBaIOBAaTH TaKi PIlIEHHS, SKi O JO3BOJMIA 3PO3YMITH,

SIKMM YMHOM ITOBUHHO BUIJIsIAaTH BignosigHe KoHcTuTymii pimeHHs.

Ipasosa nosuyia Koncmumyyitinozo Cyoy*® nonseae y momy, wo uunmicmo npagosux
aKkmis, ix OKpemux Nnoi0MCeHb NPUNUHAEMbC 3 MOMeHmY OQiyitiHo20 OnyONIKY8aHHA pPilleHHs
KCY npo ix nexoncmumyyitinicms i He N08’s3aHA i3 NIOMBEPON’CEHHAM YU GUKOHAHHAM
opeanamu énaou. /looamrose susnauenus y piwennax KCY nopaoky ix euxonanms He ckacogye i
He NiOMiHA€E 3ae2anbHOi 0008’°s13x060cmi ix euxkonanus. Tomy piwenns Cyody nionsearomo
0e3yMOBHOMY BUKOHAHHIO 3 OHA IX OQIYIIHO20 YXGaleHHA. 3po3yMIIUM € me, wo 0a)caHo
BUZHAUUMU y 3AKOHI cmpok eukoHauHsa piwens KCY, oOnax yeii opean modce camocmiiHo
BU3HAYAMU MAKI CMPOKU | 8UpOOUMU V 8IACHIL NPAKMUYL Ne6HI €OUHI NIOXO0U 3ACMOCYBAHHS

CMpOoKi8 (Mmobmo 3aKOHOM ye NUMAaHHs 8i00ano Ha pozcyo Cyoy).

% Pimenns KCV y cnipasi 1po nopsiok BukoHanHs pimens Koncruryuiiinoro Cyny Ykpainu Bin 14 rpyans 2000
poky Ne 15-pn/2000// FOBY. —2001. - Ne 1-2. — C. 27-30; KCVY BP. —2:242.
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I'naBa 4. MiskHApOAHi IHCTUTYTH 3aXHCTY NPAB JIOAUHH.
1. Cuctema Mi>KHApPOJHUX IHCTUTYTIB 3aXUCTY TPaB JIIOIHHH.

2. Ilpoueaypa 3aXUCTy OCHOBHUX IpaB 1 cBO0O y €BponeiicbkoMy Cy/li 3 IpaB JIIOIUHH.

1. CucreMa MIXKHAPOJHUX IHCTUTYTIB 3aXMCTY NPaB JIOJANHU.

3axuCT OCHOBHHX IpaB 1 CBOOOJA CHOTOJHI CTal0 TIIOOAJIBHOIO MPOOJIEMOIO JIOACTBA.
30KkpeMa, BUIPABIOBYETHCS OOMEKEHHs JCPKABHOTO CYBEPEHITETY Ta BXKHTTS T'yMaHITapHOI
IHTEPBEHIIIT YM aHAJIOTTYHUX 3aXO/IB 3 0OKY MIKHAPOJHOTO CITIBTOBAPUCTBA y BHUIIAJIKY, SKIIO
JieprkaBa MacoBo i rpy60 TOPyIIye OCHOBHI IIpaBa i cBOGOIH " .

MixHapoaHe npaBo B 00JacTi IpaB JIIOJMHH SK CKJIaJ10Ba MIKHAPOIHOTO MPaBa YaCTKOBO
0a3yeThCs HAa MPUHIIMII B3Aa€MHOCTI, HAPUKJIa/l, B 00JacTi TyMaHITapHOTO MpaBa i mpaBa
30poitHIX KOH(TIKTIB. OTHOYAaCHO MI>KHAPOIHE MPABO B 00JIACTI MTPaB JIFOJWHU TPUBHECIIO J10
MDKHapOJIHOTO MpaBa JB1 BakJIKB1 HoBarlii. [1o-miepiiie, BOHO IPYHTYEThCS HE HA B3aEMHUX
npaBax i 000B’A3Kax, a TOJJOBHUM YMHOM Ha CUCTEMi 0araTOCTOpPOHHIX KOHBEHIIIH, AKa i
BCTAHOBIIIOE 00 ‘€KmugHi cmanoapmu Aii aepxasu. Ilo-npyre, 11i KOHBEHIIIT HAKIIA1al0Th Ha
Jiep>kaBy 3000B’sI3aHHS IEPEBaYKHO 10 BIHOIICHHIO /10 KOHKPETHUX 0Ci0, K1 mepeOyBaroTh i
iXHBOIO FOPUCAUKITIEIO, 1 B MEHIIIN Mipi IO BITHOIICHHIO J0 IHIUX JEPXKaB-CTOPIH.

A. Cybcuoiapnicmo MidCHApOOHUX THCmumymie zaxucmy npas noounu. OCHOBHE 3aBJaHHS
[0 3aXHCTOBI OCHOBHMX MpaB 1 CBOOOJ NeXWUTh Ha nepxkasi. Came nepxkaBa, BUXOIIYU 13
COIlIaTbHUX, TIOJITUYHUX, CKOHOMIYHUX, KYJIBTYPHUX OCOOJIMBOCTEH KpaiHM, BHU3HAYAE, SKUM
YHUHOM 1 32 JJOTIOMOT'OO SIKMX 1HCTUTYTIB 3a0€3MEUHUTH SKICHHI 3aXHUCT OCHOBHHUX IIpaB 1 CBOOOI.
Came Ha piBHI HalIOHAJILHOTO 3aKOHOJIABCTBA Ta MPABO3aCTOCOBYOI MPAKTHKHU 3a0€3MeUy€eThCS
MOBHOTA 3aXMCTy OCHOBHHMX MpaB i cBoOon. OmHaK HE KOXHa Jep:kaBa 37aTHA 3a0e3MeduTd
HaJCKHUN PIBEHb MPABOBOTO 3aXHUCTy, N[0 BUKJIHKAE€ HEOOXIMHICTH MDKHApPOJIHOTO
CITIBTOBApUCTBa MO 3a0€3MEYCHHIO 3aXMCTy OCHOBHHMX TpaB 1 cB00oA. MikHapogHa cHcTeMa
NpaBO3axuCTy 3a0e3nedye JMIIEe MiHIMajdbHI rapaHTii OCHOBHUX MpaB 1 cBOOOX, MPO IO
KOHCTaTyBaJIM KOHCTHUTYIIHHI cyau neskux kpaid (Himeuunnu, ®panumii).

Egexmusnicmo 0ii midichapoonozo npasa 8 yiniomy 3anedxdcums 8i0 0 depiicas nepedamu
YACMUHY CB0IX CYB8EPEHHUX NOBHOBANCEHb NIO OLNbUL UWUPOKUL MINCHAPOOHUN KOHMpPONb. V
KOHMeKCMI Nnpasa MIdiCHAPOOHUX 002080pi8 CysepeHHi depicadu npu pamughikayii 002060py
BUXO0SIMb 3 MO20, WO BCI 0epiHcasu — CHMOPOHU Yb0O20 002080pY Oenezyromyv PIGHY 4aCMKY

CYBEPEHHUX NOBHOBUIICEHD. TOMy OCHOBONOJIOHCHUM NPUHYUUNOM UUX 002060pi6‘ € 83AEMHICMb,

% Henin M.1., Mepexxko O.0. CuitoBuii 3aXUCT Npas JHoAMHK. [[UTaHHS JIETITUMHOCTI B CY4aCHOMY MiXHApOJHOMY
mpaBi. — M., 1998.

112



mo6mo pOo3yMIHHS MO20, WO KONICHA CMOPOHA Oisimume )y GU3HAYEHUL Cnocib came momy, wo
iHWa cmopoHa medic 6yoe Oismu nOOIOHUM YUHOM.

MiXHapoaHi IHCTHUTYTH 3aXHCTy OCHOBHHX TIpaB 1 CBOOOA € JIOJaTKOBHUMH IO
HalllOHAJTBHUX, TOOTO iXHE OCHOBHE MPHU3HAYECHHS — CKOPUTYBATH HAaIllOHAJIBHY TOJIITUKY
JnepkaB 'y cdepl OCHOBHUX MpaB 1 CBOOOA M0N0 iX JoAep)KaHHA. 3rigHO 3 4. 4 cT. 55
Konctutynii rapantyeTbcsi 3BepHEHHsI MPUBATHUX OCI0 1O MDKHApOAHUX CY[IB Ta OopraHizalii,
IOPUCIUKINS SKUX BU3HaHA YKpaiHoto. Takum yuHoMm, KoHctutyniss Ykpainu BU3HAE AisIIbHICTD
TaKUX YCTAaHOB B SIKOCTI JOJATKOBUX, IO JONOBHIOIOTH HAIIOHAJIBHY CHCTEMY IPaBOBOTO
3aXHCTy, TOOTO MI>KHAPOJIHI YCTAHOBH € OCTAHHBOIO MOXKJIMBICTIO JIJISl 3aXUCTY OCHOBHUX TIPaB 1
CBOOO/I.

V cnpasi npo Pumcvkuii cmamym Koncmumyyitinuii Cyo!”

susHauue MixcHapooHuti
KPUMIHATbHULL CYO 5K YCMAHO8Y, WO OONOBHIOE HAYIOHANbHI OpeaHu KPUMIHATbHOI rocmuyii,
rOpuUcouKyin Kol Ha GiOMIHY topucouxyii €eponeticbkoco Cyody 3 npae nr0OUHU NO8 A3aHA 3
IHIyiamueo He MIiNbKU 0epiHcasu-yuacHuyi, a t 3 61AcCHOI iHiyiamueu, Koau oepxicasd, nio
IOpUCOUKYIEID sIKOI nepebysae ocoba, nido3prseana y euuHenHi nepedbauenoco Cmamymom
3104UHY, ‘“‘He Oadicac abo He 30amHA NPOBOOUMU PO3CAIOYBAHHA YU NOPYUUMU KPUMIHATbHE
nepecnioysanus HanexcHum durnom”. Ouesuono, wo Kowcmumyyitinomy Cyoy 6yno cKiaoHo
po3medncy8amu NOHAMms NPUHYUNY CYOCUOIAPHOCIT NPABO3AXUCHUX THCIMUMYMIE MA NPUHYUNY
00N0BHI08AHOCMI NYONIYHO-GIAOHUX THCMUMYMIB, A MAKONC IX CYOOpOUHaAyYilo i3 NPUHYUNamu
npagosoi 6U3HAUEHOCMI Ma 8ePXOBEHCMBA OCHOBHUX NPA8 i c860000, 3aXUCMy 3a2aNbHOII0OCLKUX
YyiHHOCmell 8 AKOCMI KOHCMUmyyitinux. 3oxpema, no cymi He OAHO Xapakmepucmuky Koi3ii
nonodiceHb cm. 55 ma pos3oiny VIII Kowcmumyyii, ¢ momy uucni cm. 124 Koncmumyyii, wo
BUBHAYAIOMb GIONOBIOHO CUCMeEMY NPABOB02O 3axucmy 6 YKpaini ma opeauizayiuui 3acaou
npasocyoos 6 Yxpaiui.

b. Buuepnanmns nayionanvnux 3acobieé npasogozo saxucmy. lle npaBuiao BUXOIUTH 3 TOTO,
10 HAWMOBHIMMI 1 KOMIIETEHTHINIMHA 3aXUCT MOPYLIEHOTO IpaBa MOXYTh 3IIHCHUTH came
HAIllOHAJIbHI OpraHu Biagu. MDKHApOJHI YCTaHOBM BIPaBl 3JIHCHIOBATH 3aXUCT JIUILE Y
BUITAJIKy 3BEPHCHHsI YMOBHOBA)XEHOI OCOOM, SKIIO MPU IHOMY OyiIM TOpPYyIIeHI Ti TpaBa 1
cB00OIH, sIKI TiependadeHi MiXKHApOAHO-TIPABOBUMH aKTaMH. Taka BUMOTa O3HadYae, 1mo ocoba
NOBUHHA BUKOPHUCTATH SIK CyJIOBi, TaK 1 1M03acyJOBi 3ac0o0M, siKi OyJIu PO3MIIAHYTI BUILE (IHB.
TaKOX pilleHHs €BporeichKoro cyay 3 npas oaunu Kiace nporun Himeuuunm).

1) VuisepcanvHnuii pisenv mincHapoOHoeo 3axucmy npae noounu i€ min erimoro OOH.
ChoroaHi iCHYIOTh CYTTEBI mpoOieMu y 3abe3nedeHi Horo epexkTHBHOCTI. 30Kpema, 10 i€l

cucteMu BigHocuTbca Mixuaapoauuii cyn OOH ta Mixknapoanuit kpuminaneHuit cyn (Iaara).

100 KCV BP. — 2:466.
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Hnst Toro, mo6 Mixknapoaauii cynq OOH OyB KOMIETEHTHUN PO3TIIANATH CIIpaBy, HEOOXiaHA
3rojia Iep>kaB, CTOCOBHO SIKHX pO3risiAaeThes crpasa. Tomy neit Cyn po3risHyB 3a epioa cBOel
TISUIBHOCTI  MOPIBHSHO  Mayo  crnpaB. MDKHApOJHMM  KpUMIHAJIBHUM CyA  3MIHCHIOE
MIePECITiIyBaHHsI IepKaB Ta IXHIX MOCATOBUX OCI0 3a 3I0YMHH MPOTH JIFOACTBA 1 MUDY.

Takox yHIBepcalbHUH pIBEHb 3aXUCTy TMpaB JIIOJAWHH CKJIAMa€ MJISUIBHICTh TaKUX
inctutyTiB OOH, six Pana OOH 3 npaB monunn, Komiter OOH npoTtn katyBaHb, YTpaBiIiHHS
BepxoBHoro komicapa OOH 3 mpaB OikenuiB, ExonomiuHa Ta comiampbHa paga OOH,
Mixnaponna opranizailis npaiii. 3okpema nisuibHICTE Pagu OOH 3 mpaB moauau (paHimie —
KowmiteT) € HEOHO3HAYHOIO, OCKUIBKU 10 ii CKJIaay BXOASATH MPEICTAaBHUKU TUX JIEP)KaB, SKI
MacoBo 1 Tpy00 MOpyIIyIOTh MpaBa JIOAWHHU, & TOMY HE 3aBXKIM ii AISUTBHICTD € €()EeKTUBHOIO.
Cepen 3raganux oprasizaiiii ictotHuM aBToputeroM Bonoaie MOII, ockinbku ii pexkomMeHmarii
CKJIaJJU OCHOBY TPYAOBOIO 3aKOHOJABCTBAa OaraThoX naepxkaB CBITY. [[ocuTh e(EeKTHBHOIO €
IisTbHICTh YTipaBiiHHs BepxoBHoro xomicapa OOH 3 mpaB OiKEHIIIB, KU CIIPUsSE€ HAJIaHHIO
3axHUCTy O1KEHLIB.

2) €sponeticokuil (pecionanvhutl) pisenv 3axucmy npas aoounu. 1led piBeHb 3aXUCTY
CKJIaJIal0Th AISUTHHICTH IHCTHTYTIB y paMmkax Pamu €Bporu, Hacammepen €Bpomneiicekuii Cyn 3
mpaB JIIOAWHM, a Takoxk Opranizaris mo Oe3mner 1 CriBpoOITHUITBY B €Bporri. Sk crpaBeayinBo
HiIKPECITIOI0Th aBTOPUTETHI CHELiaiCTH, CUCTEMa €BPOINEHCHKOTO MpaBa B raxy3i Mpas JIIOJHHA
XapaKTePU3YEThCS K “‘CHCTEMa TPABOBOTO MPUMYCY, SIKA KOPUCTYETHCS K MCUXOJOTIYHUMH,
TaK 1 GiI3MYHUMH 3ac00aMHU 1 JIi€ K HEMPsIMO, TaK 1 MPSMO HA YYaCHHKIB ITI€1 CUCTEMH, a caMe —
Ha nepkasu”! 0l

[Tin ropucnukmiro €Bpomneiicbkkoro Cyny 3 TpaB ITIOJWHU MiANANA€ IOPUIAYHA OI[IHKA
BUKOHAHHS JIep>KaBaMU CBOiX 3000B’s3aHb 3riiHO KOHBEHIi Mpo 3axucT mpaB JIOIUHU U
ocHOBHUX cB00Oo Ta [IporokomniB 10 Hel y Bunaakax, konu CyJ po3risjgae cKapru, Io BU3HaHI
npuitHaTHUMEA 3riqH0 KonBenmii. CTtocoBHO HeratuBHHX TmipaB mo3ullis Cymay monsrae y
BU3HAHHI TOro, IO JepXkaBa 3000B’s3aHa yTPUMYBATHCA Bil OyIb-IKHX i, ki © Moriu
OpUBECTH JO TOpYUIeHHs TmpaB 1 cBoOox. 30kpema, L€ Moke OyTH IOB’A3aHO 3
HEMPUITYCTUMICTIO BTPYYaHHsI JIepkaBu B Ty cepy peamizamii npaB i cBo6o, mo KoHnseHitieo
He OoOMexeHO. 30KpeMa, N0 HEeraTUBHUX 3000B’s3aHb JIep’KaBU HANEKHUTh: HEMPHUIYCTUMICTh
HASIBHOCTI IMOBHOBA)XCHb OPTaHiB JEP:KAaBHOI BJIA/HU, 110 MAIOTHCS HA yBa3i, Y BUMAAKY 3aXUCTY
0c00010 MpaBa Ha MoBary 0COOMCTOrO 1 CIMEHHOTO XKHUTTS; HEMIPHUILYCTUMICTh HAJaHHS OpraHam
BUKOHABYOI BJIAJI HEOOMEXKEHUX JHUCKPEIIMHUX TOBHOBAXXEHb NIPH 3IIHCHEHHI 300py

iHdopmarii mpo ociob.

101 Tam camo. — C. 6.
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3 TOUYKHM 30py MO3UTHBHUX IPaB Jep)kaBa MOKIMKAaHA HAJEKHUM YHMHOM iX 3aKOHO/ABYO
BPETYJIIOBATH 3T1THO 3MiCTy KOHBEHI[IHHUX TPaB 1 CBOOO, a TAKOXK BXXKMBATU aJICKBaTHI 3aX0]1
s iX peanbHOro (GyHKIIOHYBaHHs y HAliOHAJIBHIM mpaBosiit cuctemi'??. Heo6XinHOIO yMOBOIO
JUIS TIPUAHATHOCTI ckapr no €Bpomneiicbkoro Cyay € BHYEPIHICTh HalllOHAJIBHUX 3acOo0iB Ta
JOTPUMAaHHS MTPaBHIIa IIECTH MicAIiB 3BepHEeHHs 10 Cyny.

JisTbHICTh TPABOBHUX IHCTHUTYIIHM €BPOINEHCHKOI CHCTEMM IPAaBO3aXHCTY JIOTOBHIOETHCS
JISUTBHICTIO MOMITUYHUX 1HCTUTYILIH. 30KpeMa, BaXXITUBY poJib Bifirpae Opranizanis no besnerti i
CuiBpobitauntBy B €Bporni (OBCE). [TomiTuuHi iHCTUTYIIT 1al0Th 3MOTy €(PEKTHBHO BILJTUBATH
Ha TIONITUYHHHA KypC €BPONEHCHKUX Jep)KaB, IO CHPHsE IOKPAIICHHIO ITOJITHKH 3aXUCTy
OCHOBHHMX TpaB 1 cBoOOA y muMx KpaiHax. Y npomy KoHTekcti OBCE crpuse mogiTHYHHM
npolecaM, MONEpPeKYE 1 BPETYJIbOBYE KOHQUIIKTH, CIpHUs€ TMOOYA0BI TI'pPOMaISTHCHKOTO
CyCHUTHCTBA. 3 M€ METOIO IS MOJITHYHA THCTUTYIIIS 3/IIHCHIOE TaKi 3aX0u OE3MEeKH: KOHTPOJIb

HaJl 030pOEHHSM, MPEBECHTUBHY AMIUIOMATIIO, 3aXOU MO 3MIITHEHHIO O€3MeKH, MpaB JIFOJAWHH,

JIeMOKpaTu3allii, MOHITOPHHT BHOOPIB, a TAKOK €eKOHOMIUHOI Ta €KOJIOT1YHOI OE3MeKH.

2. Ilpouexypa 3axucTy OCHOBHHUX MpaB i c¢Bo0oa y €BpomneiicbkoMy Cydi 3 mnpas
JIIOTHHH.

€Bporneiicbka KOHBEHIS 3 MPaB JIOAWHY, [0 € OJHHUM 13 MEpIINX JTOKYMEHTIB B 00JacTi
MDKHapOAHOTO TIpaBa 3aXUCTy INpaB JIOJWHHU, 0a3yeThbCsi Ha NPUHIMIOBI 00’ €KTUBHUX
CTaHJapTIB 1 MpaB oci® OyTH 3aXWIEHWMH BiJl 3JOBXKHBaHb 3 OOKYy Jep>kaBHOi Biagu. Bces
npaBoBa cuctema KoHBeHINi 0a3yeThcsi Ha TOMy, IO JepxaBa Oepe Ha cebe 3000B’sI3aHHSA
3a0e3nedyBaT KO)KHOMY IpaBa JIIOHHH.

A. FOpucouxyis €CII/I TlpaBo Ha MOAAHHS IHAVBIAYaTbHUX 3asB € OJHUM 13 HAWOLIBII
e(heKTUBHHX 3aC00iB 3aXHUCTy MpaB JIOJUHHU, CYyTTEBHUM €JIEMEHTOM KOHTPOJIHHOTO MEXaHI3MY,
aKui OyB BCTaHOBJICHUN €Bpomeichkolo kKoHBeHIie. Crarts 34 no3Bomsie Komicii mpuitmaTi
3asgBH «BiJ Oynab-fK0i 0COOM, HEypsIoBOi opraizamii abo rpymu ocid, 110 BBaXKaloTh cede
NOTEPIIJIMMHU BiJl OpyIeHHs ojHiero 3 Bucokux Jloroipaux CTopiH npaB, BUKIAICHUX Y IIiH
KonseH1i».

Baxnusum € te, o Cyn Moxe OpUMHATHA 10 PO3TJISAY JIMIIE Ti 3aBU, SIKI CTOCYIOTHCS
BUMOTH IIIOJI0 3aXHCTy THUX MpaB JIIOJAMHHU, AKi mepenbaudeHi KoHBeHuiero (Bumora ratione

materiae).

102 Bypomenckuit M. OGpamenne B Esponeiickuii Cyn 1o npasaM vesnoseka: npakthka Cyjga W 0COOEHHOCTH YKPaHHCKOTO
3aKOHOJaTeIbCTBa / XapbKOBCKas mpaBo3aiuTHas rpymmna. — X.: ®onuo, 2000. — C. 6-7
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Cyn Moke pO3TJIIHYTH JIUIIE Tl 3BE€PHEHHS, sIKI CTOCYIOThCSI 00CTaBUH, 1110 BUHUKIIH TICIIS
TOrO, sIK YKpaina patudikyBana Konsenmito (3 1 nuctomaga 1998 p.) 1 BU3HaNA IOPUCAHKITIIO
€sporeiicekoro Cyay 3 npas JIOAUHU (BUMOTa ratione temporis).

[TopymienHs mpaBa MOBUHHO BiIOYTHCS HA TEPUTOPIi, KA 3HAXOAUTHCS ITiJT FOPUCTUKITIEIO
€spornericekoro Cyny (Bumora ratione loci). Ile o3Hauae, mo ykpaiHchka ¢izudHa Ta I0OpUIUIHA
ocoba MoXXyTh mojatu 3asBy a0 Cyay Ha Oii He TUIbKM YKpaiHW, a W IHIIUX JepKaB, SKi
BU3HaMM ropucavkuio Cyay, y BUMaJIKy HNOPYILICHHS iXHIX OCHOBHHMX IpaB i cBoOox. Ckapra
MO>ke OyTH T10/1aHa JIUIIIE TIEF0 0CO00F0, YHE TTpaBo OysI0 MOpyIIeHo (BUMOra ratione persona).

b. Kpumepii nputinamuocmi ckape 0o €CIIJI.

1) Buuepnamna mnayionanbHux 3acobie npasogozo 3axucmy. TepMiH «BUYEpHAHHA
HaIllOHAJIILHUX 3ac001B MMPABOBOT0 3aXUCTY» nependayae 000B’I3KOBE BUKOPUCTAHHS 3aBHUKOM
BCIX 3ac00iB, SK aJMiHICTpAaTUBHHUX, TaK 1 CYJOBHX, SKI IepeadadeHi B HalllOHAJILHOMY
3akoHONaBCTBl (Cadux npomu I peyii). OgHak BiJ 1HIWBIAYaJdbHOTO 3asBHUKA BHMAra€ThCs
BUYEpNaTH BCi Ti 3acO0M, SKMMHU BiH MOXXE€ CKOPHCTAaTHCh K IMPAaBOM, a HE SK IpPUBLICEM
(Kyuepenxko npomu Ykpainu). 3asBHUKOBI TOBMHHO OyTH TapaHTOBaHO e(eKTHBHHUI 3aci0
MPaBOBOTO 3aXHUCTY, 00 HE OYyJI0 MOKIIMBOCTI CBAaBUIBHOTO MEPETIISIY CYJAOBHX DPIIICHb Yepe3
3HAYHUHA MPOMIKOK Yacy abo 3a JOTOMOTO0 ,,eKCTpaopauHapHuX 3aco0iB” (Cosmpancasmo-
Xonoune npomu Yrpainu, Paoux npomu Pocii, bpymapecky npomu Pymynii). He 3aBxau 3acibd
MPABOBOTO 3aXUCTy MOBUHEH OyTH CyAOBUM. 30KpeMa, 1€ CTOCYEThCS OCKApKCHHS i
CIIEICTYKO0, sIKi, HampHWKIad, MOXXYTh BECTH 30BHIIIHE CIOCTEpEX)EHHs 3a ocoboro (Kracc
npomu Himeuuunu).

BaxnnBo 3a3HauMTH, MO KOJM 3asiBA BU3HAETHCS HEMPUUHATHOIO 3 TIOCHJIAHHSM Ha
HEBUKOHAHHS BHMOTH IPO BUYEPHAHHS HAI[IOHAIBLHUX 3aCO0IB MPaBOBOTO 3aXHCTy, TO IIE €
TUMYacoBOIO mepenikoaoo. Cyn Moke MOBEpHYTHUCH IO PO3IJISAY 3asBU B pa3l BUKOHAHHSA
3asIBHUKOM ITOJI0’KEHHS PO BUYEPITaHHS HAIlIOHAIBHUX 3aC001B MPABOBOTO 3aXUCTY.

2) Ilpasuno wecmumicaunoco cmpoky. Bil 3asBHUKIB BUMaraeThbCcsl MOAABAaTH 3asBU 0
Kowmicii BmpojoBx miecTd MicALIB BiA JaTW TNPUHHATTA OCTaTOYHOTO pIlIEHHA Ha
HarioHaapHOMY piBHI (1. 1 ct. 35). Lle mosoxeHHs, sike € OOMEXEHHsIM Ha TPABO IMOJaBaTH
IHIWBIAyaldbHy 3asBY, TMOTpeOye BY3bKOTO TiyMaudeHHs. [Ipocte moBimomieHHs (JIMCT) BiX
3asIBHUKA PO3TIISAAETHCSA SK «3asgBa» 3 OISy Ha MPAaBWIO IIECTUMICSYHOTO CTPOKY, KOJH
00CTaBUHU 3asBH € JOCTaTHBO YITKUMHU (I1lanaceopeiy npomu I peyii (1997)).

Bimmik 1mecTUMicIYHOTO CTPOKY TIOYMHAETHCS HE TUIBKM B JaTH TPHHUHATTS
HaIllIOHAJLHOTO PINICHHS, ajie TAKOX 1 BiJ JaTH, KOJIM 3asBHHKOBI CTajO BiJOME II€ PIIIEHHS 1,

TaKUM YMHOM, BiH OTPUMAaB MOXKJIMBICTb 3BepHYTHCH 13 3as1Boto 710 Cyny.
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Bumora cTOCOBHO MIECTUMICSYHOTO CTPOKY il «3aKOHY MPO JaBHICTh TO30BY» MOXE
3aCTOCOBYBATHUCS TIJIbKM Y BUIAJAKaX, KOJIM MOBa WJe MpPO KOHKPETHI Ta BHU3Ha4yeHI momii. Y
BUIAQJIKAX KOJIM HE MOXKHA OCKapXHUTHU pIIIEHHS YU [iI0 Jep)KaBHUX BJIACTeH, TepMiH
MMOYMHAETHCS 3 MOMEHTY BCTYIYy B CHJIy OCTaTOYHOTO pimieHHs abo mii. SIKIo y 3asBi WAEThCA
PO 3aCTOCYBAHHSI TOJIOKEHHS 3aKOHY, HACHIJKOM SIKOTO € MOPYIICHHS, L0 MPOJOBKYETHCS
OPOTSATOM TPUBAJIOIO 4acy, B TAaKOMY pa3i HE ICHY€ «TOYKH BIAIIKY», 3 SIKOI MOYHMHAETHCS
HIECTUMICSYHUI CTPOK.

3) Ilpasuna po3ensidy aHOHIMHUX 36epHEHb MA 36EPHEHb, WO MICMAMb HO8Y iHpopmayio
(nn. 2 ma 3 cm. 35). Y nynkrax 2 1 3 crarti 35 KoHBeHIlli BU3HAYEHO YMOBHU TPHUHHATTS 110
pPO3TIISAAYy 1HAWBIIyaIbHUX 3asB. 3T1IHO 3 MOJOXKEHHSIMHU IMi€l cTarTi Cyq HE pO3riIsaae aHOHIMHI
3asBM, a TaKOX 3asBH, SIKi 32 CBO€IO CYTTIO MOPYUIYIOTh NMUTAHHS, SIKE BXKE OYJIO pPO3TISHYTE
Cynom abo Bxxe 0yJI0 TIoJIaHe Ha PO3IJISI 32 1HIIOK MPOLETYPOI0 MIXKHAPOIHOTO PO3CIiTyBaHHS
Y BpETyJIOBaHHs. Y JABOX OCTaHHIX BHmajkax Cya Moxe NpUMHATH 3asBY, SKIO BOHA MICTUTh
BIZIMIOBITHY HOBY 1H(OpMaILiio.

VYMoBa, mo nependayeHa y MiANYHKTI b myHKTY 2 crtaTti 35, BimoOpakae MpaBHIIO res
judicata — TipuHIMI, 3T1IHO 3 SKUM OJHA 1 Ta caMma CIpaBa HE pO3MIAAacThbes ABidi. Taka
CIpaBa He TMOBHMHHA paHille BXe po3risaaruca €sponeiicbkuM CyaoM, a TaKOX aHAJIOTTYHUMU
MDKHapOAHUMHU ycTaHoBaMu — Komiterom 3 mpaB moannu, Komiterom npotu Toptyp, Komiteri
MPOTH TUCKPUMIHAIIT *KiHOK ToIo. Cy/l MOBUHEH BU3HABATH 3asBY HENPUUHATHOIO, SIKIIIO BOHA
«€ HECYMICHOIO 3 TTosioykeHHssMH KoHBeHI1ii a00 TPOTOKOJIIB /10 HEl, IBHO HEOOTPYHTOBAHOIO a00
€ 3JI0BXKMBAHHSM MPAaBOM Ha MoAaHHs 3as1Bu» (11. 3 cT. 35).

B. Ilpoyedypa poszenady cnpasu no cymi. Ilicns toro, sik Cyq BU3HAE 3asiBY TPUUHSATHOIO,
BCTyMmae B Aito ctarts 38. L crarTs nependadae nBi MiJIKOM KOHGIISHITIIHHI MPOLIETyPH.

1) Posenso cnpasu. Cyq po3riisiiae CripaBy pa3oM i3 mpejcTaBHUKamMu cTOpiH (1. 1 ct. 38).
Ile momokeHHs Takok Hamae Cyay IUCKpEIiiiHI TOBHOBa)XEGHHS, B pa3l HEOOXI1THOCTI,
IPOBOJIUTH PO3CIiAyBaHHs. SIKIIO 11e Mae BiAOYTHCh, TO 3aiHTEPECOBaHI AepP)KaBU, «CTBOPIOIOThH
yci HeoOXiHI yMOBIW». SIKIIO HE #iie MOBa PO «BUHATKOBI 0OCTaBUHMY, yci ciyxaHHs B Cyi €
BIIKpUTHMH JIJIs1 ITyOJTiKu. 3a Oyib-aKkuX oO0cTaBuH pimeHHs Cyay orojomyeThes myomiano. Cyna
He 00OB’SI3KOBO YXBAJIIOE€ CBOi PIIICHHS OJTHOTOJOCHO, 1 KOXKEH CYJJS Ma€ MPaBO BUCIOBUTH
0COOHCTY TYMKY, sika Oyze omyOIikoBaHa pa3oM i3 JyMKOIO OLIBIIOCTI CYIiB.

2) Ilpoyedypa Opyoichvoeo epecyniosanis. CTOpOHAM TMPOTIOHYETHCS BUKOPHUCTOBYBATH
Cyn «3 Meroro 3abe3neueHHs! JIPY>KHBOTO BPETYJIIOBAaHHS CIIOPY Ha OCHOBI MOBarv A0 IMpaB
moauad, Bu3HadyeHUX y KonBentii 1 mpotokonax mo Hei» (m. 2 cr. 38). L{sg mpomemaypa HOCHTH
KoH(]ineHiitHMN Xapaktep. Pons Cyny y Oyab-sKiii nporeaypi BperyItOBaHHS MOJATae, TaKUM

YMHOM, Yy TapaHTyBaHHI IOBaru 10 CIHIJIBHOTO IHTEpeCy MIOJ0 TNpaB JIOAWHHU, HAaBITh Yy
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KOHKPETHIM CrpaBi, KOJM CTOPOHU JOMOBJISIFOTHCS 3aJIaroUTH ii moMik cobotro. Lls dyHKIis
Cyny K HeymnepeIKeHOTO 3aXMCHHUKA MPaB JIOAMHUA € OCOOJIMBO BAXIIMBOIO Y BUMAJKAX, KOJIU
HACIIIKY TOPYIIECHHS BUXOAATH AAJIEKO 3a MeXi iHTepeciB 0colu, sKa mojana 3asBy, 1 KOJIH i
HACJTIKA MOXXYTh 3MYCHUTH BIJIITOBIJIHY JIepKaBy BXKUTH 3arajlbHUX 3aXO/liB, sSIKi CIIPSIMOBaHI Ha
3ano0iraHHs MailOyTHIM MOPYIIEHHSM TOTO CaMOT0 TpaBa IO BITHOMICHHIO 110 iHmUX oci0. Iix
yac 3A1MCHEHHS NpOIeIypH IpPYKHBOTO BPEryJIIOBaHHA Yy O0araThbOX BHIIAQJKaX BJABAIOCH
JOCATTH TOTO, L0 YPsIA JAep:KaBU-BIAMOBIIaya BXKMBAB HAJEKHI aMIHICTpaTUBHI a00 y JESKUX
BUTIQ/IKAaX 3aKOHO/IaBYl 3aX0/IM 3 METOIO MONEPEKEHHS MOKIIMBHX MOpYyIIeHs KOHBEHTI1.

VY pa3i gocSATHEHHS JPY>KHBOTO BPETyJIOBAaHHS BIJIMOBIIHO A0 MIANYHKTY b myHKTY 1
ctarti 38 Cy BUIIydae CIipaBy 3 PEeCTpy, «IIPUIHSABIIY BiANOBIAHE PILLICHHS, IKE MICTHTD JIAIIE
CTHCIHH BUKIA (PakKTiB 1 focsarHyToro BupimeHHs» (cT. 39). [licas uboro NpUNUHSIOTHCS OY/Ib-

SIK1 TIPOLICTYPHI 1ii y 111 cripaBi.

118



Moayas g0 posaiay II.

Tema 1. IIoHATTS Ta CTPYKTYpPA CUCTEMH 3aXUCTY NpaB Oi’keHUIB B YKpaiHi

1.
2.

Cuctema 3axuCTy MpaB OXKEHITIB B YKpaiHi.
OOMmesxeHHs TIpaB OiXKEHITIB.

a) [lpuHUIMD 3aKOHHOCTI.

b) JleritumHicTb.

c) 3MiCT KpuTepiiB 0OMEKEHbD.

IuTaHHA 1)1 CAMOKOHTPOJIIO:

1.

2
3.
4

VY qoMy mposIBISIETHCST 000B’ 30K JIEPIKABU 3aXUINATH TTpaBa i CBOOOIU JTIOIUHN?
Has3BiTh 0CHOBHI KpUTEpii 0OMEXEeHHS MpaB J0AUHY 3rigHo KoHcTuTywii Ykpainu.

VY oMy NpOSBASETHCS MPUHIHIT TPONOPIIHHOCTI?

Sxi icCHYIOTh BUMOTH JI0 3aKOHOJ/IaBUOi TEXHIKM y CEHCi 3a0e3medeHHs mpaB 1 CBOOOT
JroauHn?

SxuM 4YMHOM MOXHA TIIYMAauuTH IOHATTS 4YECHUM Ta CIPABEIJIUBHUNA IIpOLEC SK
rapaHTiio MpaB JIOAUHN?

SAxuM YMHOM BTUICHO MPHUHIMII MpomnopuiiHocTi y KoHCTUTYIT Ta 3aKOHOMABCTBI
Ykpainu?

SIke 3Ha4YeHHs MalOTh NPUHIMIN TNPE3yMILii HEBUHYBATOCTi, TapaHTii MPOTH
caMOOOMOBH 1H/MBi/Ia, HE3BOPOTHOCTI 3aKOHY, IO TOCHIIOE ab0 BCTAHOBIIOE
IOpUINYHY BIAMOBIAAIBHICTh Y CHCTEMI TapaHTI MpaB JIOAUHH?

Ha3BiTh 0CHOBHI ITpoIIeAyPH 3aXUCTY MPaB JIOIUHN?

SIKUM YMHOM MOXe 3aXMCTUTH npaBa moaunu Koncruryniiinuit Cyn Ykpainu? Jlaiite

XapaKTePUCTHKY €(PEKTUBHOCTI TAKOTO 3aXHUCTY.

10. Y yoMy mosisirae posib aAMIHICTPATUBHUX CYJIIB Y 3aXHCTI MPaB JIOIUHH.

11. Bu3znaute OCHOBHI yMOBH Ta MPOIIEAYPH 3aXUCTy MPaB JIOAUHU YTIOBHOBaKeHUM BP 3

IpaB JIFOJAWHU.

12. Bu3Haute OCHOBHI KpuTepii AOCTymy A0 MDKHApOJHUX IHCTHTYTIB 3aXHCTy IIpaB

JIFOIUHH.

TecToBi 3aBAaHHA:

1. IlpyHuun piBHOCTI 03HAYAaE:

1))
2)
3)

CTBOPEHHS JCPKaBOIO PIBHOTO JIOCTYITY JI0 BCIX MaTepiajJbHUX 1 AYXOBHUX OJar;
rapasTii piBHUX MOXKJIMBOCTEH peatizallii iHTepeciB 0co00to, AKi HE CyrnepeyaTh 3aKOHY;

PIBHICTB TJIOK BJIAJIH.
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2. Cy0’ekTHBHeE MPaBo — 11€:
1) neBHuUH iHTEpEeC 0cOOU, TKOTO BOHA JOMAraeThCs peatizyBaTH;
2) piBHI MOXJIHMBOCTI OCOOM 3IIHCHIOBAaTH TIEBHI [ii, SIKI TapaHTOBAaHI IOPUIUYHHUMHU
3aco0aMu;
3) mpaBo CIIy’)KUTh KPUTEPIEM CTIPABEIIMBOCTI 1 0c00a BUIbHA BUMHSITH OyIb-5Ki ii,
4) 3aXUIICHAUI 3aKOHOM 1HTEpeC 0COOHU, SKHIi ISKUTh B OCHOBI i TiSITBHOCTI.
3. IlincTaBoo BTpaTH rPOMaJATHUHOM Y KpPaiHU TPOMAISIHCTBA HAIIOI 1eP/KABH €:
1. noGpoBinbHE HAOYTTS TPOMAJTHCTBA IHINOI ACP)KaBH
2. BYMHEHHS 3JI0YHMHY MPOTHU JIOACTBA YU TEHOIUIY
3. BYMHEHHS Ha TEPUTOPIT IHIIOT JepKaBU TSKKOTO 3JT0YHHY
4. yci BiIMOBiAl MpaBUIIbHI
4. B yMoBax BOEHHOI'0 CTaHY MOKe 00ME:KyBATHCh MPAaBO:
1. Ha HEJJOTOPKAHHICTb KUTJA
2. Ha rpoMaJsiHCTBO
3. Ha 0COOHMCTY HEJOTOPKAHHICTD
4. KOHCTHTYIII}HI MpaBa He 0OMEXKYIOThCS
5. PinleHHsI PO NPUIHATTA 10 TPOMAJASHCTBA Y4 OT0 NPUIIMHEHHS MPUAMAE:
1. Ilpe3unent Ykpainu
2. Opranu MiHicTepcTBa BHYTPIIIHIX CIIPaB
3. Kowmicist 3 muTanb rpoMajiTHCTBA
4. BepxoBHa Paga Ykpainu.
6. Ocoba Moske OyTH 3aTpMMAaHAa HA MiACTaBi:
1) y pa3i HarajabpbHOI HEOOX1AHOCTI 3ar00IrTH 3I0YMHOBI YK HOTO IPUITMHUTH
YIOBHOBAKEHUMH HA T€ OPraHaMU;
2) MOCTaHOBHU MIPOKYPODPA;
3) nopyueHHs HayaJIbHHUKA yNpaBliHHA MiHicTepcTBa BHYTPILIHIX CIIpaB B 3aKaprnaTchKin
o0J1acTi;
4) pileHHs cyay;
5) mocTaHOBa CIIITIOTO.
7. IIpOHUKHEHHS B KUTJIO TA iHIEe BOJTOAIHHS 0cO0M MOKe OyTH 31iiiICHEHO HA MiACTaBi:
1) mocTaHOBU CITiTYOTO;
2) y HEBIJIKJIATHUX BUIAJKAX, TTOB’I3aHMUX 13 BPSITYBAHHSIM KUTTS JIFOJICH Ta MaiiHa 4u 3
Oe3rocepeIHIM MepeciiyBaHHIM OC10, sIKI MiI03PIOIOTHCS Y BYMHEHHI 3JI0UHUHY;
3) piteHHs cymy;

4) BMOTMBOBAHO1 IIOCTAHOBH MPOKYpPOpa.
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8. TesepoHHi pO3MOBH MOKYTH MPOCTYXOBYBATHCS HA MiJCTaBI:
1) cankuii npokypopa;
2) pileHHs Cyay;
3) HeoOXiTHOCTI TPOBEICHHS OMEPATUBHOTO PO3CIIAyBaHHSI KPUMIHAJIBHOI CITPAaBH;
4) 3 MOTHBIB 3am00ITrTH 3JIOYMHOBI UM 3’SCYBATH ICTUHY IIiJ 4ac PO3CIiAyBaHHS
KPUMIHAJIBHOI CIIPaBH, SKIIO IHIIUMHU CIIOCOOAMHU oJiepKaTu iHPOpMaLlit0 HEMOXKIIUBO.
9. Ocoba Moske OyTH 3aTpMMAaHA HA MiACTaBi:
1) y pa3i HaraibHOI HEOOXiTHOCTI 3aMOOITTH 3JI0YNHOBI UM HOTO MEPETTUHUTH
YIOBHOBAKEHUMH HA T€ OPraHaMU;
2) NOCTaHOBU MPOKYPOPA;
B) IOPYUYCHHS HavaJbHMKA yNpaBiiHHA MiHicTepcTBa BHYTPIIIHIX CIpaB B 3aKaprnaTchKin
obacTi;
3) pimeHHs Cyy;
4) mocTaHOBa CJIiTYOTO.
10. BracHicTh MOKHA BUJIYYMTH NPABOMIPHO 32 YMOB:
1) 3a pimeHHsAM MPOKYpoOpa;
2) Ha OCHOBI 3aKOHY Ta MOTHBIB CYCITUJIBHOI HEOOXITHOCTI;
3) 3 MeTor0 3a0€e3MeUYeHHs Kpaloro NocTayaHHs MPOJOBOJIbCTBA HACEIICHHIO;
4) mornepeIHbpOro 1 MOBHOTO BiAIIKOAYBaHHS HOTO BapTOCTI.
11. IIpoHUKHEHHS B KUTJIO TA iHIIIE BOJIOAIHHA 0CO0M MOsKe OYTH 3/iliCHEHO Ha MiJCTaBi:
1) mocTaHOBa CJIITYOTO;
2) y HeBIAKJIQAHUX BHUIAJKaX, OB SI3aHUX 13 BPSATYBaHHAM KHUTTS JIIOJEH Ta MaliHa 4u 3
Oe3mocepeHiM TepeciiayBaHHAM 0cCi0, sIKi MiI03PIOI0ThCS Y BUMHEHH] 37104HHY;
3) BMOTHBOBAHOTO PIllIEHHS CYIY;
4) BMOTMBOBAHOI [TOCTAHOBA IPOKYPOpA.
12. JisnbHicTH 00’ €IHAHBL TPOMA/ISIH MOsKe OyTH 3200pOHEHA:
1) 3rinHo yka3zy [Ipesunenta Ykpainu;
2) 3a pillICHHSM CYIy;
3) 3a Haka3oM MiHicTpa IOCTHIIII;
4) 3rigHo nmoctanoBH [ eHepaIbHOTrO MPOKypopa.
13. CBoGona 1yMKH i ¢J10Ba, BiIbHOI0 BUPAKeHHs NOTJISIAIB i IepeKOHaHb MOke OyTH
o0MekeHa:
1) 3riTHO TOCTAaHOBH MPOKYPOPAa;
2) 3a pilIeHHSM CYIY;

3) 3 MeTor0 3a0e3MeYeHHs HalllOHABHOI OE3MeKH, TePUTOPIATIBHOI I[1IICHOCTI;
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4) 3 METOIO HAJIG)KHOTO (PYHKITIOHYBaHHS OpTaHiB BJIAJIH;
5) st 3axXUCTy pemyTaillii abo mpas iHIINX JTIOACH.
14. IlpumycoBe Bixuy:keHHs 00’€KTIB IPaBa NPUBATHOI BJIACHOCTI MOK/INBeE:
1) 3a pileHHsAM MiCIICBUX OpPTaHiB BIaIH;
2) 3a pillIEHHSAM CYy Ta 32 YMOBH ITONIEPEAHHOTO 1 TOBHOTO BIIIKOAYBAaHHS BapTOCTI;
3) 3 MeTor0 3a0e3MevYeHHs MOCTaYaHHs HAaCeNICHHsI MPOOBOJILCTBOM Yy BOEHHUIT yac.
15. Ino3emens MosKe MpeTeHAYBAaTH HA OTPUMAHHS TPOMAISTHCTBA YKPaiHM y pasi:
1) mocTiiHOTO POXKMBAHHS Ha 3aKOHHUX TMiACTaBax Ha TEPUTOPIi MPOTATOM 5 OCTaHHIX
POKIB;
2) moBaru TpaauIlii i 3BU4aiB YKpaiHCHKOTO HAPOLY;
3) crioBigyBaHHS XPUCTUSHCHKOI PEJIirii MpaBOCIaBHOTO HANPSIMKY;
4) 3HAHHA YKPaiHCbKOT MOBH B 00Cs31, JOCTATHHOMY JIJIsI CITLIKYBaHHS;
5) nonepxanHs Koncturyiiii i 3akoHIB YKpaiHu.
16. Ino3emenb MosKe MPeTeHAYBATH HA OTPUMAHHS TPOMAISIHCTBA YKpPaiHM y pasi:
1) nonepxanns Koncturyii 1 3akoHiB YKpaiHuy;
2) HEHAJICXKHICTh JI0 TPOMAJSTHCTBA 1HINOI Jep’KaBU a00 CKIIaIaHHs ACKIapallii mpo BUXIT
3 1HO3EMHOTO TPOMAITHCTBA y pa3i HAOYTTs rPOMAJITHCTBA Y KpaiHu;
3) moBaru Tpaauiiii i 3BU4aiB YKpaiHCHKOTO HAPOLY;
4) 3naHHA icTopil YKpaiHU Ta YKpaiHCHKOi MOBH.
17. Ino3eMenb MpPUIXaB 10 TA BUPIIIMB 3aHATHCH NIANPUEMHHUIIbKOIO TIAJILHICTIO Yy cepi
TOPriBJi 30poe€ro:
1) BiH Mae Take MpaBo;
2) BiH MOBUHEH OTPUMATHU CHEI[iaIbHAN JO3B1T (JTIEH31I0);

3) BiH HE Ma€ TaKoro Mpana.

3agaui
3agaua 1. 3asBHuk M., rpomaasHuH baHrmazemi, 1o NpoXKWBae B YKpaiHi, 3BEpHYBCS 13
KJIOTIOTAaHHSIM TPO HAJaHHS CTaTyCcy ODLKEHIS, CTBEpIKYIOUM, IO IOro IMOBEPHEHHA [0
banrnagem Oyne mopymeHHsm crareit 3 Ta 16 XXeneBcbkoi KonBeHitii.

Bin 3BepHyBcs 13 wmi€to 3asBot0 14 mororo 2006 p. i cTBepIKyBaB, IO SIK YiIEH HapTil
Jlxatisi, OyB BHKpaJeHUH, 3aTPUMaHUN 1 HECTpaBeUIMBO 3BUHYBAUCHHH y BUMHEHHI TKKUX
3JI0YMHIB, BKJIFOYat0uu BOMBCTBO 1995 p. [lo THX mip, MOKW BiH 3HaXOAMBCS 11l BApTOIO, BiH OyB
MiIIaHUH MOPATbHUM Ta (DI3UYHUM TOPTYpaM.

Mirpamiiina ciyx0a Ykpainu BiiMoBHIa y 3a70BojieHH] kionotanHs M. 19 ciuns 2007 p.

B 3B’S3KY 13 BIJICYTHICTIO MPaBAOMOMIOHOCTI. Y XOJi cyAoBHUX chyxaHb 22 mrotoro 2007 p. y
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[Teuepcbkomy paiionHoMy cyai M. KueBa Oyno 3’sicoBaHO, 11O HaJlaHi THCHBMOBI JIOKa3u
BKJIIOYAJIM JIBA MEAMYHI BUCHOBKH, 5iKi Oyno ¢anbcugikoBaHo. Taki BUCHOBKHU JIETKO OTPUMATH
B banrnagem. Illono 3aifHATTS MOMITUYHOIO MIsUTBHICTIO M., TO y Ccyai He Oylo BCTaHOBIEHO
MEePEKOHIMBUX JOKa3iB. Y XOJ1 CyAOBOTrO 3aciJlaHHs TaKOX 3’scyBajiocs W Te, mo maprtis Jlira
ABami, ska mepecmiayBana mapTito JkaBari, cama TimUia B OMO3HWINID, a TOMY PH3UK
NePeCiyBaHHS 3assBHUKA € HAJITO HU3bKUM.

Yu mosxe mpereHayBatd M. Ha HaJaHHs cTaTycy ObkeHUs B Ykpaini? Yu icHYIOTH Ha

JaHWUW yac 0OCTaBUHM, SIKi CBITUUIIM PO MOKIIMBICTH MepeciiayBanHs M.?

3agaua 2. 3asBHuk Maxmyn Cain, rpomansaus Eputpei, 1967 poky Hapo keHHsI, Ha Liel dac
NpOXXKHMBa€e Ha TepUTOpii YKpaiHu. 3asiBHUK CTBEPIXKYE, IO CIY>KUB cojparoM B Epurpei ta
neseptupyBaB 3 Hei. Bin mokunyB Eputpero 1 mpuOys no Ykpainu 15 motoro 2001 p., xe 3
Gepesnst 2001 p. 3BepHYBCS [0 MIrpauiiiHoOi CIyO6U Mpo HaZaHHS MPUTYIKY. MOro KIOmoTaHHS
npo HagaHHA npuTynaky 22 BepecHs 2001 p. Oyno BiIXWJIEHO MOCHJIAIOYMCH Ha Te, IO HOTO
TBEPJUKECHHS HE € MPaBAONOJIOHUMH B 3B’ SI3KY 13 BIICYTHICTIO IOCTOBIPHUX JJOKYMEHTIB.

3asBHUK CTBEPIXKY€E, IO MOro BUABOPEHHSA y EpuTpero Moxke 3arpoxyBaThd CMEpPTHOIO
Kaporo abo 3amojisiHHSIM KaTyBaHHS a00 HENIOJACHKMM Ta MPUHIKYIOUUM JIFOACHKY TiTHICTH
NOBO/DKEHHSIM. 3a naHuMu MixkHapoaHoi amHictii 3a 2006 p. B Epurpei He 3Bakaoum Ha
NpUNIUHEHHS BilicbkoBUX Jiif Mk Eputpeeto ta Ediomiero me y 2000 p. iCHYyIOTh 4MCeNbHI
(haKkTH HENIOACHKOTO MTOBO/KECHHS 13 Ie3epTUPAMHU.

Uu moxe nperenayBatd Maxmya Cainx Ha OTpUMaHHS MPUTYJIKY Yd HOTO CJIijl BHCIIATH 32

Mexi YKpaiHu? SIkuM 4nHOM MOXe 3aXHCTUTH CBOI IpaBa 3asiBHUK?

Tema 2. 3axucT npas OikeHUIB B aIMIHICTPATUBHOMY CY10YHUHCTBI
1. 3aBgaHHs aAMiHICTPATUBHOTO CYJOUYMHCTBA.
2. IlpyuHIMNM aAMIHICTPATUBHOTO CYJOYMHCTBA
3. [IpeameT aaMiHICTPATUBHO1 IOPUCIUKIIII.
4. IIpaBo Ha 3BEpHEHHS 3 aIMIHICTPATUBHUM TIO30BOM.
Iumannsa ona camoKkonmponio:
1.5Ixa posab cy10BOi By y CUCTEMI JepKaBHOT BiIagu?
2.V oMy NpOSBISETHCS MPUHITUAIT TEPUTOPIATLHOCTI 1 CHeIiaizaii Cy/IoBoi CUCTeMH Y KpaiHu?
3.Y 4oMmy TIpOSIBISETHCS HE3AICKHICTD Cyay?
4.Ha3BiTh OCHOBHI KOHCTHUTYIIi}{HI IPUHIIUIIHA OpraHi3auii CyJ0BO1 BIaJIH.

5.5lkuM KpUTEpisiM MOBUHHI BiJNIOBIJATH PABOBi aKTH Cy0’€KTIB BJIaJIHUX MOBHOBAXEHB?
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6.Y 4oMy moJjsirae IPUHITAI BEPXOBEHCTBA IIPaBa B aIMIHICTPAaTUBHOMY CYJIOYHMHCTBI? Sk Horo
MOYKHA TPAKTYBaTH y KOHTEKCTI 3aXUCTy MpaB O1KEHIiB?

7.Y YoMy mojsirae OCOOJNMBICTh Y4acTi OpraHiB MIrpamiiiHoi ciy>kOM B aJMiHICTpaTMBHOMY
CY/JIOYUHCTBI?

8.Y 4domy monsirae OCOOJMBICTh y4YacTi INMPABO3aXHWCHUX OpraHizamii B aaMiHICTPAaTUBHOMY
CyJIOYUHCTBI?

9.5Ixa ponb 1 MpU3HAYSHHS POKYPATYPH Yy CUCTEMI CyJOUMHCTBA?

TecroBi 3aB1aHHA:
1. 3BopoTHa cHJIa 3aKOHY 03HAYAaE:
1) mommpeHHss YUHHOCTI 3aKOHY Ha MPABOBITHOCUHM, 1[0 BUHUKIIU J0 HOTO MPUIHSITTS,
2) YUHHICTH 3aKOHY, SIKHW HE JOBEJACHHI /10 BilOMa HACEJICHHS;
3) YMHHICTB 3aKOHY 1010 1HO3EMIIIB.
2. SIk110 y NpoBaJKeHHi aABOKATa € CIIPaBH JIBOX KJII€HTIB, IHTepecH sSIKUX cynepe4yarhb, TO
BiH OBHHEH:
1) BIIMOBHTH OJJHOMY 3 HUX y BEJICHHI CITpaBU Ha CBil PO3CYI;
2) BIIMOBHTH Y BEJICHHI CIIPAaBU KJIIEHTOBI, SKUH 3BEPHYBCS 32 TIPABOBOIO JOITOMOT OO
MI3HIIIIE;
3) MOBIAOMUTH KIII€HTIB PO TaKi 0OCTaBUHU 1 BUCTYIHTH OCEPEIHUKOM Y BUPILICHHI iX
CIIPaBH.
3. AKTH BUKOHABYOI BJIa/IV NOBUHHI BIAMOBIIaTH TAKUM KPHUTEPisAM:
1) mpuiimaTtucs Ha OCHOBI 3aKoHYy 1 BignoBigatu Koncrutyii i 3akoHaM Ykpainy;
2) mpuiimMaTucs Ha po3Cyl KepiBHUKA 3 MIPKyBaHb MOJITHYHOI JOIIIBHOCTI;
3) 3abe3mnedyBaTH IHTEPECH JCPIKABH.
4. TloTpeOu Ta 3anUTH, SIKIi BU3HAKTHLCH JIOJACHKOI CIHIJILHOTOI i 3a0e31me4ylThCs
cy0’€KTaMM BJIAJTHUX IOBHOBAKEHb:
1) npaBa i 060B’s13KH;
2) MpUBaTHHUM 1HTEPEC;
3) nmpuHIUI CyOCHIIapHOCTI;
4) iHIIlaTUBA;
5) myOniuHui iHTEpEC.
5. PinneHHs mMpo BU3HAHHSA 0C00M Oi’keHIleM npuitmMac:
1) [Ipesunent Ykpainu;
2) MiHiCTEpCTBO FOCTHIIIT;

3) opraH MirpamiifHoi ciyxou;
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4) Yupasninas Bepxosaoro komicapa OOH 3 mpaB O1keHITiB.
6. IlircTaBoro 17151 MOAAHHS OPraHy MirpauiiiHol cJ1y:k0HM PO BTPATy cTaTycy ObkeHus €:

1) ocobucra 3asiBa 0coOu, Ky BUZHAHO O1XKEHIIEM;

2) KJIOTIOTaHHS OpraHy BHYTPIIIIHIX CIIPaB;

3) mogaHHs POKYpaTypH;

4) xnonotanus Ciry:x6u 6e3nexu YKpainu;

5) xnonoranus Ynpasiinas BepxoBHoro komicapa OOH 3 npaB GiKeHIIiB.
7. PimeHHs1 mirpamiiiHoi cJay:k0M Npo BiAMOBY y BH3HAHHI 0c00M OiKeHIleM MOKHA
OCKaPKUTH J10:

1) oGsacHOi Aepr>kaBHOI agMiHICTparii;

2) pailoHHOTO CyAy;

3) aaMiHICTPAaTUBHOTO CYY;

4) no Yupasniaas BepxoBaoro komicapa OOH 3 mipaB O1KeHITiB.
8. AKTH BUKOHABYOI BJIa/I MOBHHHI Bi/INOBIiJaTH TAKUM KpPHUTEPisaAM:

1) mpuiimarucs Ha OCHOBI 3aKoHYy 1 BignoBigatn KoHctuTyuii i 3akoHaM YKpainu;

2) mpuiMaTHUCs Ha pO3Cy KEPIBHUKA 3 MIPKYBaHb MOJITHYHOT TOIIJILHOCTI;

3) 3abe3mnedyBaTH IHTEPECH JCP’KaBH.
9. Jlo npaBOBHUX aKTIiB yNPABJIiHHA HAJIEXKATH:

1) 3akonu Ykpainuy;

2) nocranoBu Kabinety MiHicTpiB Ykpainu;

3) Haka3z MiHICTpa OCBITH 1 HAYKH;

4) KONEKTUBHUH TPYAOBUH IOTOBID.
10. KpuTepiem npaBoBoro 3mMicTy aKkTiB OpraHiB BUKOHABY0I BJIA/IN:

1) BepXOBEHCTBO TIPaBa;

2) mia3aKOHHUN XapakTep;

3) 3B’s13aHICTb MIpaBaMu 1 cCBOOOaMH JIFOJUHH 1 TPOMAISTHUHA,;

4) 3abe3neueHHs] BUKOHAHHS BUMOT BHUILECTOSIIIOTO OpraHy, He 3Ba)Kal0uu Ha HOTo 3MICT.
11. IIpaBoBi aKTH 1€p:KABHOI0 YIIPABJIiHHS:

1) MarOTh Ti3aKOHHUI XapakTep;

2) npuitMaroThCsl HA OCHOBI 3aKOHY Ta Ha PO3BUTOK HOTO MOJIOKEHD;

3) MOXXYTh 3aIlIOBHIOBATH NPOTAIMHH B 3aKOHI;

4) nMpuMarOTHCS KOMIIETCHTHUM OPTaHOM Ha CBiil po3Ccy/I.
12. IIpaBOTBOPYICTH AAMIHICTPATUBHUX OPraHiB NMPOABJIAECTHCH B:

1) KoHKpeTH3allii HopM BUIIOI IOPUANIHOT CHUIIH;

2) BU3HAYCHHI TUTIOBHX MPABUII TIOBEIIHKH;
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3) NpUAHATTS HOBOT'O HOPMATHBHO-TIPABOBOTO aAKTY;
4) npuitMarOThCS MIPUITUCIB KOMIIETEHTHUM OPraHOM Ha CBill po3Cyl.
13. IIpaBoTBOpYicTH aAMiHiCTPATHBHUX OPraHiB NPOSBJSIETHCS B:
1) KoHKpeTH3allii HOPM BUIIOT FOPUANIHOI CHITH;
2) BCTaHOBJICHHI HEOOX1THIUX 0OMEXEHB 1 3a00pPOH HAa OCHOBI1 3aKOHY;
3) BCTaHOBIIEHH] BUIIB BiNIOBIIaIbHOCTI BUXO/ISTYH 3 MiPKYBaHb JOIJILHOCTI,
4) BCTaHOBJICHH] MOPSJIKY YIPABIiHHA Ha pO3CY KOMIETEHTHOTO OpTraHy BiaJu.
14. Jlo ino3eMuiB Mo:Ke OYyTH 3aCTOCOBaHe:
1) amMiHICTpaTUBHUI apeIT;
2) agMiHICTpaTUBHE BUIBOPEHHS;
3) wrrpad;
4) rpoMazicbKi poOOTH;
5) mo30aBieHHS MPaB.
15. IIpeameToM aAMiHICTPATUBHOIO CYI0YHHCTBA €:
1) myGnigHO-TIpaBOBHA CIip;
2) IMBIIBHO-TIPABOBUHA CITIp;
3) rocogapchbKO-MPaBOBUH CITIp.
16. AnmiHicTpaTMBHMII CyA BiANOBIIHO N0 NPMHUOMIIB 3MarajbHOCTi Ta odiniiiHoOro
3’sicyBaHHsI 00CTABHH Yy CIIPABi MOKe PO3IJISIHYTH CIIPaBY:
1) mumie Ha miaCTaBi A0Ka3iB, MOJAaHUX CTOPOHAMH;
2) nuie Ha MiACTaBl J0Ka3iB, 310paHKUX 3 BJIIACHOI 1HIIIATHBY;
3) Ha miAcTaBi 0Ka3iB, MOJAHMX SIK CTOPOHAMH, TaK 1 310paHUX 3 BJIACHO] 1HILIaTHUBH.
17. SIxkmo cy0’eKkT BJIaJHUX NOBHOBAa)KeHb 3amepevyye NPOTHNPABHICTH CBOIX Aii a0o
pillieHb, IKi 0CKaAPKYHOTbHCH MO3UBaYeM:
1) mpoTUMIPABHICTH iX TOBOAUTH MO3WUBAY;
2) mo3uBay HaBOAMTB JIUIIIE Ti OKa3H, HA SIKUX I'PYHTYIOTHCSI HOTO IMO30BHI BUMOTH;
3) mpu BupilieHHI wLi€i KaTteropii CHmpaB y TakuX BUMNAJAKAX Ji€ MPEe3yMIIis BHHU
BI/IMOBI/1aua — cy0’€KTa BJIaJHUX MIOBHOBAKEHb.
18. Ilpu BUpimIeHHI aAMiHICTPATUBHUX CIIPaB:
1) Ko’)xHa CTOpOHA MOBHMHHA JOBECTH Ti OOCTaBMHU, HAa SIKUX TYPTYIOTbCA ii BUMOTH 1
3arepeyeHHs;
2) Ha MO3WBAYCBI JICKUTh TATAP JTOKA3yBaHHS BUHH BiIOBIIAYA,;
3) yci CyMHIBH y CTIpaBi TPAKTYIOThCS Ha KOPUCTH BiJIMOBI1ava.
19. llpuHuMnamMu aAMIHICTPATUBHOIO cy104HHCTBA 3rifHo0 3 KAC €:

1) mpuHIIKIT 3aKOHHOCT;
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2) MPUHIIUII CTICeTiaTi3allii;
3) NpUHIMIT 3MarajJbHOCT1 CTOPIH;
4) NPUHIUIT HEOCKAP)KYBAHOCT1 CY/I0BUX DIillICHb;
5) TPUHIUIT PIBHOCTI YCIX YYaCHHUKIB aaMIHICTPATUBHOTO MPOIECY Tepes 3aKOHOM 1
CYJIOM.
20. BuOepith TBep/:KeHHs, 110 BiANOBiAa€ AiliCHOCTI:
1) mporecyalbHOIO CKJIAJIOBOIO AJMIHICTPAaTUBHOI IOCTHUII € aIMiHICTpaTHBHE
CYJIOUYHHCTBO;
2) Taly3eBUMH TPHUHIMIAMH aJMIHICTPATUBHOTO CYJOYMHCTBA € TJIACHICTh Ta
BiJIKPUTICTB;
3) oOcTaBMHM B aJAMIHICTPAaTHUBHIN CHpaBi CyJl MOKE€ BCTAHOBIIOBATH Ha TiJCTaBi HE
JIUIIE JT0Ka3iB, 310paHUX CTOpOHaMH abo0 3a iIXHBOIO 1HILIATHBOIO, a W JJOKa31B, 310paHuX
CyJIOM 3 BJIACHOI 1HIIIaTHBH.
21. AnMiHicTpaTMBHY CHpaBy HI00 OCKAP:KEHHSI 0CO00I0 pilieHHs, il YU 0e3isJIbHOCTI
N0CaJ0BOI 0C00M BUKOHKOMY MiCLIeBOI paaH po3IJIsiac y nepiuiil incTaHmii:
1) MicuieBuii 3araJbHUM CyI,
2) OKpYXKHUH aMiHICTpaTUBHUN CY/I;
3) Bumuii anMiHicTpaTUBHUN CyJ| YKpaiHH.
22, SIkmo nmpoxKypop B iHTepecax AepKaBH MOAAB 10 aJAMIHICTPATHBHOIO Cy1y I030B NPO
CKACyBaHHs pPillleHHS MiCLIeBOI PaJy, TO BiH BUCTYIIA€ B AIMiHiCTPATUBHOMY Mpolleci siK:
1) cropoHa;
2) Tpets oco0a, siKa 3asBIsi€ BAMOTH Ha MPEIMET CTIOpPY;
3) 3aKOHHUI NPEICTaBHUK JEpIKaBH;
4) mpeaCTaBHUK JIEPKABU HA OCHOBI JIOTOBOPY.
22. /o npeaMeTa aAMiHICTPATHBHOI OPUCAUKILIT HAJIEKATD:
1) ciopu (i3MUHUX Ta IOPUAMYHUX OCIO 13 Cy0’€KTOM BIaJHUX MOBHOBAKEHb OO
OCKapKeHb HOTo pillleHb, il yu 0e31isITbHOCTI;
2) cripaBH PO HAKJIAACHHS aJIMIHICTPATUBHUX CTSITHEHbD;
3) cpaBu, 110 HAJIEKUTH BUPIIIYBATH B MOPSIKY KPUMIHATIBHOTO CY/IOUNHCTBA;
4) ciopu 3 MPUBOAY MPUHHATTS TPOMAISH Ha MyOJIiuHy CIykO0y.
23. CropoHamu B agMiHiCTPaTHBHOMY Npowueci €:
1) 3a9BHUK Ta 3alHTEpECOBaHa 0c00a;
2) mo3uBad i BiANOBIAAY,
3) ckapKHUK Ta Cy0 €KT OCKap>KEHHS;

4) 3asBHMK Ta BIJIIOBIIaY.
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24. AnMiHiCTpaTUBHUI 1030B NMOAA€THLCA Y popmi:
1) ycHoi 3asBu;
2) NUCBMOBOI CKapry;
3) muCchMOBOT MO30BHOI 3a5BU;
4) ycHOT CKaprH.
25. B agMiHicTpaTHBHOMY CYJOYHHCTBI HAJIC)KHNMH BBAKAIOTHCH JOKA3H, 10:
1) onepkaHi 3 MOPYIICHHAM 3aKOHY;
2) oxeprkaHi 3 JOTPUMaHHSIM 3aKOHY;
3) MicTaTh 1HGOpPMAITiFO IITOI0 TIPEAMETA TOKa3yBaHHS.
26. IlpaBoBy 101MOMOry B aIMiHICTPATUBHUX CIIPaBaX MAIOTh NIPABO HAIABaTH:
1) anBokaru;
2) daxiB1i B ramy3si npaga;
3) CTy/ICHTH IOPUANYHOTO (DAKyJIbTETY.
27. Cya kacauiifHol iHCTaHLII Po3riIsiia€e CIpaBy y NMOPSIAKY MHCBMOBOIO NPOBAJKEHHS,
SIKIIO:
1) y cpaBi HeMae oTpeOu JOCIIKYBATH JT0Ka3H;
2) BU3HAE HEJOIUIPHUM 3aCITyXOBYBaHHs 0OC10, sIKi OepyTh y4acTh y CIIpaBi;
3) xoaHa i3 CTOpIH HE 3asBHJA KJIONOTAaHHS MPO PO3IJAA CIpaBH 3a ii y4acTio y
CyJIOBOMY 3aCiJIaHHi;
4) )xomHa 3 0ci0, AKi OepyTh y4yacTh y CIIpaBi, HE 3asBHJIa KJIOMOTAHHS MPO PO3TIIS
CIIpaBH 3a ii y4acTio y CyJIOBOMY 3acCiIaHHi.
28. IlocTanoBa agMiHICTPATHBHOIO CYAy CKJIAJA€THCHA 3¢
1) BcTynHOI 4acTHHY;
2) ONMCOBOT YaCTUHH;
3) MOTHUBYBaJIbHOI YaCTHHH,
4) miaCyMKOBOI YaCTHUHU;

5) pe30IIOTUBHOI YaCTUHHU.

Tema 3. 3axuct npas OizkenuiB y Koncruryniiitnomy Cyni Ykpainu
Ta €Bponeiicbkomy Cyai 3 npas JIOIHHA
1. IlpaBo Ha 3BepHeHH: 10 Koncturymiitnoro Cyny Ykpainu.
2. IlixcTtaBu ajis po3riisiy KOHCTUTYIIHHUX 3BepHEHb 10 KorcTtutyiiitHoro Cyny YkpaiHu.
3. [Mopsimok posrasay crpaB y KoncturymiitHomy Cynai Ykpainu.
4. Kpurepii npuitHsaTHOCTI CKapr 10 €Bporneiicbkoro Cyay 3 mpas JIIOJUHH.

5. Iopsinok po3rasiay crpas y €Bpomneiicbkkomy Cyii 3 IpaB JTIOAWHHU.
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6. BrimuB cyioBoro npeneaeHTHoro npasa €sponericbkoro Cyay 3 mpas JIOJIUHU HA CUCTEMY

3axHCTy MpaB JIOANHU B YKpaiHi.

Ilumanna ona camokonmponio:
1. Bwusnaute micue i ponb Koncrurymitinoro Cymy YkpaiHu y cucTeMi OpraHiB JAepKaBHOI
BJIAQ/IN.

Sxa nmpuponaa pimieHs 1 BUCHOBKIB KoHctutyniiinoro Cyay Ykpainu?

Sxki cnopu Bupimye Koncrurymiiiauii Cyn Ykpaiau?

UYwu icHye HeOOX1IHICTh 3aIIPOBAKEHHS B YKpaiHi IHCTUTYTY KOHCTUTYIIHHOT CKapru?

2
3
4
5. SIxi OCHOBHI NPUHIMIN KOHCTUTYLIHHOTO CYyJOYMHCTBA?
6. Ha3BiTh OCHOBHI CTa1ii KOHCTUTYIIHHOTO MPOIIECY.

7. BusHauTe KpUTEpii NPUUHATHOCTI KOHCTUTYIIIHHUX 3BepHEHb 10 KonctutymiitHoro Cyy.

8. Sxum uynnom Koncturymitauii Cyn Ykpainu 3a0e3neuye KOHCTUTYIIIHHICTh TpaHchopmMarii
3araJlbHOBH3HAHUX MPUHIUIIB 1 HOPM MDKHApOAHOTO MpaBa y NMPaBOBY CUCTEMY YKpaiHi?

9. ¥V yomy nposBIS€THCS BIUTUB MDKHAPOAHUX IHCTUTYIIHM Ha CUCTEMY 3aXHUCTY MpaB JIIOJUHH B
VYkpaini?

10. SIxi kpurepii npuitHATHOCTI cKapr 10 €CILJI?

11. Y yomy nosnsirae KOHTPOJIBHUI MeXaHi3M 11070 BUKOHaHHS pimens €CII?

12. Sxwit BB npenenertHoro npasa €CILI Ha 3axucT npas o uHA B YKpaiHi?

TecroBi 3aBranug:
1. HincraBamun pas npuitarTs Koncrurynwiinmm Cygom YkpaiHu pilleHHsI 100
HEKOHCTUTYIiHHOCTi NPABOBMX AKTIiB MOBHICTIO Y B IX OKPeMHX YaCTHHAX €:
1) meBiamoBiaHicTh KoHcTHTYMIIT YKpainu;
2) HeBIAMOBIAHICTH 3aKOHaM YKpaiHu;
3) HeBinnoBigHICTh akTaM [Ipe3unenrta Ykpainu ta BepxoBnoi Pagu Ykpainu;
4) nopyueHHst BcTaHoBieHOI KoHcTuTy1i€0 YKpaiHu NpoueaypH iX po3risiny, YXBaJeHHS
a00 HaOpaHHS HUMHU YUHHOCTI;
5) mepeBuIeHHSI KOHCTUTYIIMHUX TTOBHOBAXEHB TIPH 1X MIPUHHSATTI.
2. Koncruryniitnuii Cyn Ykpainu 3axuiiae 0OCHOBi NpaBa HJIAXOM:
a) IepeBIpKU KOHCTUTYIIIIHOCTI HOPMAaTUBHUX aKTiB MapJIaMeHTYy, TJIaBH JIEPXKaBH Ta YpsLy;
0) Hamauus odiriitHoro TirymadeHHs: KoHcTuTy1Iii 1 3aK0HIB YKpaiHu;
B) BUPIIIEHHS CIIOPiB PO KOMITETEHIIII0 MI>K OpTaHaMHU BIIAJIH;
T') IEPEBIPKHU pe3yIbTaTiB BUOOPIB 1 pedepeHIymy.

3. N'apanTi€ro HaJIe:KHOI NPoLeAYPH 31iliICHEHHS CYI0BOI BJIA/IH €:

129



a) HEe3aJIKHICTh CY/IIIB;
0) OTpUMaHHA MPABUJI MiJCYIHOCTI CIIPABH;
B) HE3MIHIOBAHICTh CY/IIB;
T') CyZIiB HEOOXiTHO OOHMpaTH HAPOJOM Y KpaiHH.
4. ®opmamu 3BepHeHHs1 10 KoHcTHTYyHiiiHOTO cyay YKpaiHu €:
1) KoHCTHUTYIII/{HE TTOJaHHS;
2) KOHCTUTYILIII{HE 3BEpHEHHS;
3) KOHCTUTYIIIiHA CKapra;
4) KOHCTUTYIIIITHA TIPETEH3I1S;
5) mo3oBHa 3asBa.
5. 1o €Bponeiicbkoro Cyay 3 npas JIIOAMHH MO’KHA 3BEPHYTHCH, SIKIIO:
1) Koncruryniiianii Cyn YkpaiHu HEMpaBHWIBHO PO3TIISIHYB CIIPaBY;
2) BUUEpIIaHO HAI[IOHAIBHI 3aCO0H MPABOBOTO 3aXHCTY;
3) HEOOXiIHO oJEPKATUCS 6-MICSIYHOTO CTPOKY 3 MOMEHTY YXBAJICHHSI OCTaTOUYHOTO
pileHHs;

4) icHye HEOOXiIHICTh OcKapKuTH pimeHHs BepxosHoro Cyny Ykpainu.

3agaui
3agaya 1. I'pomagsaun Comani Axmen Ani npuOyB Ha TepuTOpil0 YKpaiHu npuOyB Ha
teputopiro Ykpainu 11 kBiTHsa 2003 p. BHACHIIOK MEPECTiTyBaHHAM 3 OOKY ypsiiy B 3B’SI3KY 13
HOTO yd4acTio y iciamicTChkuxX 30poiHux cwiax. 14 xBitHs 2003 p. BiH 3BEpHYBCS 13
KJIOMIOTAHHSM B OPTaHU MIrpamiiHoi ciry>k0u YKpaiHu Ipo HaJaHHA cTaTyCy OLKEHIs, sike 0yio
3agoBosieHo 21 ciuns 2004 p. i oMy OyJ0 HagaHO BUJA HAa IOCTIHHE Miclleé MPOXHBAHHS B
VYkpaiHi.

12 rpymnast 2004 p. 1o Hboro B YKpaiHy mpuOysia >XiHKa 13 7-piuHOIO JOHBKOIO, SIKHUX
nepenpaBmwiId KOHTPAOAHINCTH Y BaHTAXKHOMY Tpromi kopalms. Axmen Ami 28 rpynus 2004 p.
3BEpHYBCS JI0 MITpaliifHol CiIy>k0H 13 KIJIOMOTAaHHAM PO HAJAaHHS KOTO JKIHIII Ta JIOHIL CTAaTyCy
oivkenm. Ilpum 1mpomy BiH mocwmaBcss Ha crartio 30 Koncrutymii Ykpaimm ta crartio 8
KonBeHIiii mpo 3axucT TpaB JIOJUHU 1 OCHOBOIIOJIOKHUX CB0OOA. 27 >xkoBTHsA 2005 p.
MirpariifHa ciry>k0a BiIMOBHJIA y 3aI0BOJICHHI I[LOT'O KJIONOTAHHS.

Axwmen Ani OCKapKWB IIe¢ PINICHHS 0 aJMIHICTPATHBHOTO CYIy, OJHAK HOro >KiHI Ta
JIOHITI OyJIO BIZIMOBJICHO Y Ha/IaHHI CTaTyCy O1KEHIIIB, OCKUTBKU TXHI TBEP/KEHHS HE BUKIUKAIH
JIOBIPH HI B aJIMIHICTPAaTUBHHUX OpraHax, Hi B CyJlOBUX opraHax. OCKapKeHHS IIbOTO PIIIEHHS y

amnesnsiitHOMY 1 KacaliifHOMY HOPSIIKY HE Aaj0 HisIKOTO pe3yJIbTary.
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22 mororo 2007 p. 3asBHHKH 3BepHyJucs A0 Koucrurymiinoro Cyny VYkpainu 3
KOHCTUTYLIHHUM 3BEpHEHHSM 11040 o(iniifHOro TIrymMadeHHss KoHCTUTYyLIi 1 3aKOHIB Y KpaiHH.

Busnaure, siki mpaBa 3asBHHUKIB MOpyIIeHO. SIKi KpuTepii MPUHHATHOCTI KOHCTUTYIIIHUX
3BepHeHb 10 KonctutymiiHOoro Cyny VYkpainu? Ha sxux mincraBax Koncrurymiiinuii Cyn
BIJIKpHBA€E KOHCTHTYIIMHE TMPOBaKeHHs. SIka mpouemypa po3risany crnpaB KoHCTUTYIIHHAM

Cynom nux kareropiii crpan?
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Po3znain III. IIpaBa OiskeHuiB

I'maBa 1. Oco0ucti (rpoMaasiHChHKi) MpaBa OlKeHLiB.

Bianosigo mo ct. 19 3akony VYkpainm “IIpo OikeHIiB” ocoOu, SKUM HaJaHO CTaTyC
OLKeHI B YKpaiHi, € IHO3eMISIMU 9i 0co0aMu 0e3 TPOMaIsTHCTBA, SKi MepeOyBaroTh B YKpaiHi
Ha 3aKOHHHX ITiJICTaBaxX, Ta KOPUCTYIOTHCS TUMH 3K IpaBamMu 1 cBOOOIaMH, a TaKOK HECYTh TaKi
cami 00OB'SI3KH, SK 1 TPOMaASHU YKpaiHH, - 32 BUHATKaMHU, BCTaHOBIeHUMH KoHcTUTyI€IO Ta
3aKOHaAMU YKpaiHW, a TakoX MIDKHApOIHUMH JOTOBOPaMH, 3rofa Ha OOOB'SI3KOBICTH SKHX
Haslana BepxoBHotro Panoro Ykpainu.

Mo ocobucmux (epomadsncokux) npas i c600600 KOHCHOI M0OUHU, B TOMY YHCII O1KEHIIIB
Ta IIyKayiB MPUTYJIKY, HAJIEKATh MPaBa, sIKi BUPAXAIOTh 1HAUBIAyalbHY IPUPOY JIIOAUHH, MEXI
BTPYYaHHS JIepKaBu y cdepy npuBaTHOi aBTOHOMII iHaMBIAa. Cepea MUX IMpaB y MEpIry 4epry
MOXHa BWJIUIMTH: TIPaBO Ha JKHUTTS, HA TOBary 10 TiJHOCTI, CBOOOMYy Ta OCOOHUCTY
HEJI0TOPKaHHICTh, CBOOOAY AYMKH 1 CJIOBA, CBITOIJISILY 1 BipOCIIOBiAaHHS, CBOOOY MEpeCyBaHHs
1 BUOOPY MicLsl IPOKUBAHHS TOILO.

YMOBHO OCOOHCTi IpaBa MOXHA MOIIUTH Ha (izuyHi Ta ocobucticHi.'® ®izuuni npasa
MOB’sI3aH] 13 KHUTTAM JIIOAUMHHU Ta 3a0e3meueHHs M (i310JI0TIYHOT Ta ICUXIYHOI HeIOTOPKAHHOCTI
ocoOm (mpaBo HA KUTTS, (PI3UYHY HEJOTOPKAHHICTH, OCOOMCTY cBOOOAY Tomio). OcoOucTicHI
mpaBa TOB’s3aHI 13 3a0€3MEYEeHHSM TITHOCTI OCOOM Ta HENPHUIYCTUMOCTI CBaBUIHHOTO
BTPYYaHHS y MIpUBATHE XUTTA (IIPaBO Ha MOBAry T1IHOCTI JIIOJUHU, MPABO Ha HEJIOTOPKAHHICTh
JKUTJIA Ta 1HIIOTO BOJIOMIHHS OCOOH, HEIOTOPKAHICTh OCOOMCTOTO 1 CIMEHHOTO YKUTTSI, TAEMHHUIIS
KOpEeCHOHACHIIi, CBOOO/a MepecyBaHHs 1 BUOOPY Micls MPOXKHUBAHHSA, CBOOOAA JYMKH 1 CIIOBa,

cBO0O/1a CBITOTJISIY 1 BIPOCIIOBIIAaHHS TOILIO).

1.1 IIpaBo Ha KUTTHA

@OyHaMEHTaTBbHUM MPABOM KOXHOI JIIOJUHHM € MpaBO Ha XUTTA. Brepiie MiKHapOIaHO-
IpaBoOBa perJIaMeHTallis MpaBa Ha XUTTs Oyia HaBeleHa y 3arajibHiil Jekmnapaiii mpas JI0IuHHA
(1948 p.). Crarrs 3 Jleknapariii mporoJioniye, mo KoHa JIFOAMHA Ma€ MpaBo Ha XKUTTS, CBOOOTY
Ta 0COOMCTY HEIOTOPKAHHICTh, OJJHAK HE MPOMNOHYE TAyMayeHHs 1boro mpasa. KoHBeHIis mpo
3aXUCT MpPaB JTIOJUHHU 1 OCHOBOIMONOXKHUX cB0OOA (1950 p.) y cT. 2 3akpinmiia MOJIOKEHHS PO
T€, IO MPaBO KOXXKHOI OCOOM Ha JKUTTS HE TUIBKH IPOTOJOUIYETHCS, ale W OXOPOHSETHCA
3akoHOM. Pa3zom 3 TmMm, KoOHBEHINSi BH3HAa€ MOXJIMBICTH 3alOJiSIHHS JIIOJAWHI CMEPTI TpH

BUHSITKOBUX oOcTaBHHAX (1. 2 CT. 2):

103 Paginosuu I1.M., Xaspontok M.I. TIpasa moauuu i rpomaasauna. Hasuansuuii nocibuuk.- K.: Arika, 2004, — C.
10.
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Ilo36asnennsn ocummsa He pO32NA0AEMbCA AK MAKe, WO GUUHEHe HA NOPYUEHHs yici
cmammi, AKWo 60HO € HACTIOKOM GUKTIOYHO HEOOXIOH020 3ACMOCYB8AHHI CUNU:
a) ona 3axucmy 0y0b-aK0i 0c0OU 8i0 HE3AKOHHO20 HACUNbCNEA,
b) ona 30ilicnenHss 3aKOHHO20 apewmy abo Ons 3anodieanHs eémeui 0cobu, SKY 3AKOHHO
mpumaloms nio 6apmoio;

¢) npu YUHEHHI NPABOMIPHUX Oitl 011 NPUOVULEHHSL 3A80PYULEHHS 400 NOBCMANHAL.

Y cr. 6 MiKHapoAHOTO TAaKTy NPO TPOMAIIHCHKI 1 momitThmuHi mpaBa (1966 p.)
i KPECIICHO, IO MPaBO HA KHUTTS € HEBI EMHHUM MPABOM OyAb-SKOi JIFOJJMHH, IKE OXOPOHSIETHCS
3akoHOM. HixTo He Moxke OyTH CBaBUIBHO MO30aBICHUN KUTTS. SIKIIO 5K MO30aBICHHS KUTTA €
CKJIaJIOBOIO 3JIOYMHY T€HOIMIY, TO HIIIO HE J1a€ IeprkKaBaM, sKi HOTO MiMUCcaIu, SKUM OW TO HE
OyJI0 NUISIXOM BIJCTYMATH Bi OyIb-SKHX 3000B'si3aHb, SKI MPUHHATI BIJIMOBIIHO 10 HACTAaHOB
KonBenuii mpo 3ano6iranHs 37104MHY T'€HOIM Y Ta MOKapaHHS 32 HbOTO.

Cratra 27 Koncrurynii Ykpainu nependavae: “Koxna nmoguHa Mae HEBII'€MHE IpaBoO Ha
*KuUTTs. HixTO HE MOKe OyTH CBaBUIHHO M0O30aBIeHHA KHUTTs. OOOB'SI30K A€P)KaBU - 3aXHUIIATH KUTTS
moauan”’. Otox, Konctutymis ta KoHBEHIs Mpo 3axXUCT MpaB JIFOAWHU 1 OCHOBOIOJIOKHUX
cBOOO]T BU3HAYAE MPABO HA )KUTTS SK a0COIIOTHE MPABO KOXKHOI JIFOIMHY, B TOMY YHCII IIyKayiB
NPUTYJIKY Ta O1KEeHIIIB.

JluckyciiHUM 3aBX1au Oyno came TOHSTTS “SKUTTA . BiIbIICTh HAyKOBIIIB BBaXKae, IO
KUTTA — 1€ (i3uuyHe, JyXOBHE Ta comianbHe (DYHKIIIOHYBaHHS JIIOJAWMHHU SK KOMIUIEKCHOTO
OiocolianbHOTO OpraHizMy. BakinBe 3HaueHHS Mae€ BHU3HAUYEHHS MOMEHTY IOSIBU KHUTTA 1
MOMEHTY HOro NMPUIMHEHHSA. 3aKOHOJABCTBO YKpalHM BH3HA€E 3a KOYKHOI TUTHHOIO IPaBO Ha
JKUTTSA 3 MOMEHTY BHM3HAYCHHS ii )KMBOHAPODKEHOIO 3a KpUTepisiMu BcecBiTHBOI opranizarii
OXOpOHH 310poB’s. KiHIleM >KUTTS JIFOAMHU 3aKOHOJABCTBO BHU3HAE ii O10JOTIYHY CMEpPTh —
CMEpTh MO3KY JIIOJIMHH, TOOTO HE3BOPOTHY BTpaTy BCiX Horo ¢yHkIiil. OqHaK, iCTOPis pO3BUTKY
MOTJISIIIB HA HApPO/DKEHHS 1 CMEPTh, a TaKOX YHIKAJbHI JKUTTEBI BUIIAJIKUA JO3BOJSIOTH
CTBEP/KYBAaTH MPO YMOBHICTh LUX MEX JIOJACBKOTO XHUTTS. Bce wuactime 3’ sBISIOTHCS
TBEPJKEHHS OPO TE, 1[0 NOYATKOM XKHUTTS JIFOJUHU € HE i1 HAPOKEHHS, a 3a4aTTs.

VY cydacHOMY PO3YMiHHI MPaBO Ha KUTTS PO3TISAAAETHCS SIK OCOOMCTE HEMalHOBE MPABO
¢i3nyHO1 0cOOHU, SIKE BUHHMKAE 3 MPUBOAY OCOOMCTOrO HEMaTepiaJlbHOro Ojara, sSIKUM € KHUTTS
KOKHOI JIIOAMHU. XapaKTepHOIO OCOOJMBICTIO LILOTO MpaBa € Te, 110 WOro BHHUKHEHHS 4d

TIPUMTHHEHHS Y GiIBIIOCTI BUMA/KIB HE 3al€XUTh Bij BONI ynmpaBoMoueHoi ocoou. %

104 HaykoBo-npaktiunuii komentap LlusinsHoro kojekcy Ykpainu: V 2 1./ 3a Bixnosia. pea. O.B. J{zepu (kep. aBr.
ko:.), H.C. Ky3nenosoi, B.B. JIyms.- K.: FOpinkom Iatep, 2005.- T. 1.- C. 464.
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3MiCT mpaBa JIOAWHU Ha XUTTS, nependadeHuit Korncturyuiero Ykpainu, po3mmpeHo i
KOHKpeTu30BaHo y cT. 281 LusinbHOro xonekcy Ykpainu. I1. PaGiHoBUY BHIIS€E Taki acIEKTH
IpaBa Ha JKUTTS: MPABO HAPOAUTHUCS; IIPABO BUMAaraTu yCyYHEHHsI HeOe3MeKH, HAaHECEHOT KUTTIO 1
3MI0POB’I0 y pe3yJbTaTi MiANPUEMHUIIBKOI UM 1HINOI MISJLHOCTI; MPaBO HA CaMO3axHUCT BiJ
peanbHOT HeOe3MEeKH BiJ] KHUTTS, B TOMY YHCII1 MPaBO Ha HEOOXITHY 0OOPOHY; IIPABO HA 3aXHCT 1
Ha PATYBAHHS XHUTTSA KOXKHOI JIIOMUHHM Yy BUIAJKY MOCATaHb HAa iX JKUTTS; MPaBO-BUMOTY [0
3aKOHOJIAaBCTBA IPO HENPUITYCTUMICTh CMEPTHOI Kapd YW AaHAJOTIYHUX I1HCTUTYTIB; IPaBO
pO3MOpsKATHCS KATTAM Ha BiacHui poscyn'®. A. Komomiii Ta A. OnifHMK pO3TISIArOTh
NPaBO Ha JKUTTS B SKOCTI MPUPOJHOTO TpaBa, sIKe BKIIOYAE MOMJIMBICTh JIFOJIMHU: ICHYBaTH Y
gaci Ta IpocTopi, TOOTO MisATH 4K OE3MiATH Ha BIACHUN PO3CYH; BUMAaraTu BiJ 3000B’s3aHUX
cy0’ekTiB 3a0e3meuynTy ili Take iCHYBaHHS; MMOCTIHHO KOPHCTYBATUCS KHUTTSAM SIK aOCOTIOTHUM
JKUTTEBUM 0OJ1aroM; 3BepTaTHCS 10 KOMIIETCHTHHX OpraHiB Ta 3000B’S3aHUX CYO’€KTIB 3
BMMOTOI0 CIIPaBEeUTHBOTO BifIIKOyBaHH *°,

ConosiioB A.B. 10 3MicTy npaBa JIFOJUHH Ha KUTTS BKJIIOYAE TaKi MOXKIIMBOCTI:

1. B mexax mpaBa BUMHSTH BJIAcHi [ii, siIKi Oe3MOCepeHbO BIUIMBATUMYTh Ha (pi3muHe
XKHUTTS WOTO HOCIS: TIPABO PO3MOPSIAUTHCH CBOIM JKHUTTSM; TPaBO IiIJATH CBOE XKHUTTS PU3UKY;
NPaBo JIIOAMHNA Ha CAMO3aXHUCT CBOTO KHUTTS TOIIO.

2. B mexax mpaBa BUMararty BiJ IHIIMX Cy0’€KTiB BYUMHEHHS NEBHUX JIil, CIIPIMOBAaHUX Ha
3a0e3nedeHHs UM 3aXUCT MpaBa Ha )KUTTs, a00 yTPUMAaHHS BiJ] IX BUMHEHHS: PAaBO BUMAraTtH Bij
IHIMUX OCI0 YTPUMYBaTHUCh BiJi TPOTUIPABHOTO T030aBICHHS JKUTTS JIIOAWUHHU, YCYHYTH
HEOE3MeKy JKUTTI0, CTBOPEHY BHACIIIOK MiANPHEMHHIIBKOI a00 1HIIOI MISITBHOCTI, CTBOPUTH
YMOBHU ISl 3HWKEHHS PU3UKY JJIS )KUTTS; IPABO OYIKYBAaTH 3aXUCTY CBOTO JKUTTA 3 OOKY 1HIIUX
0ci0; mpaBo Ha MPOBEACHHS (HE MPOBEACHHS ) aKTUBHO1 eBTaHa3ii.

3. B mexax mpaBa 3BEepTaTHCh 3a 3aXHMCTOM IIpaBa Ha JKUTTSA N0 BIJIMOBIIHUX OpPTaHiB:
MpaBO Ha 3aXHUCT KUTTS 3 OOKy JepaBh B 0cC001 i1 yMOBHOBOKEHHX OpraHiB, a TaKOX
MDKHAPOJHUX YCTAHOB UM iX OPraHiB; MOXIHUBICTh OJEPKATH HAJCKHY IOPUINYHY OXOPOHY
TpaBa Ha XUTTS, HOro BiAMOBiIHOTO IpaBoBoro peryosanHs. "’

Koncturynis Ykpainm ta KoHBEHIS Mpo 3aXUCT TpaB JIOJWHUA 1 OCHOBOIIOJIOKHHUX
CBO0OJI, TapaHTYIO4HM KOXHIA JIIOAWHI TPaBO Ha JKHUTTS, TMOKJIANAIOTh HA JEp)KaBy IEBHI
NO3UTHBHI 1 HeraTUBHI 30008’ s13aHHs. HeraTuBHi 000B’SI3KH J1epKaBM MOJIATAIOTh B yTPUMAaHHI

BiJl BUMHECHHS Mdii MO0 JIETITHMAIl CMEPTHOI Kapw sIK BUIY KPHMIHAIBLHOTO TMOKapaHHS. B

105 PaGinosuu I1.M., Xaspontok M.I. TIpasa moauuu i rpomaasauna. Hasuansuuii nocibuuk.- K.: Arika, 2004, — C.
117 - 118.

106 Kononiit A.M., Oniiiruk A 1O. Tlpasa moauuu i rpomMaisuuna B Ykpaini. — K., 2004. — C. 169.

197 Conosiios A.B. [IpaBo JIOAUHY Ha KMTTS: UIIBiILHO-NPABOBi acrekTH. ABToped. muc. K.10.H.- JIbBiB, 2004,
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Vkpaini cmepTHa Kapa Oylia ckacoBaHa B CWiIy 3000B’si3aHb miepen; Pagoro €Bpornm Ta

patudikanii KoHBeHIi1 Mpo 3aXKUCT MpaB JIOJUHHA i OCHOBOIOJIOXKHHUX CBOOOS.

Koncmumyyitinuti  Cy0  uznarouu cmepmuny Kapy SAK  HEKOHCMUMYYIUHUL — 8UO
KpUMIHALHO20 NnoKapauus 3a3uauue: ,, Kowmcmumyyis VYkpainu ne micmums 6yov-aKux
NON0ACEHb NPO MOICTUBICIb 3ACTNOCYBAHHS CMEPMHOI KAPU AK BUHAMKY 3 NOJONCEHHS YaACMUHU
nepuwioi cmammi 27 Koncmumyyii' Ykpainu npo Hegio 'emHe npago Ha HCUmms KONHCHOI TH0OUHU.
Taxum uunom, cmepmuy Kapy sK U0 NOKAPAHHA, nepeddaueHull y GIONOBIOHUX NOJONCEHHSX
Kpuminanenoeo kodexcy YVkpainu, ne mooicna egaxcamu 8UHAMKOM 3 HeBIi0 '€EMHO20 Npasa Ha
HCUMMSL KOXCHOT TH00UHU, 3aKkpinienoi y Koncmumyyii Yipainu...

Poskpusarouu 3micm Hegio’emMHO20 npasa Ha Hcumms NHOOUHU, 3AKPINIEHO20 ) YACMUHI
nepwiti cmammi 27 Koncmumyyii Ykpainu, mpeba epaxosysamu i HegionogioHicms cMepmHoi
Kapu yiisaim NOKAPAHHI Ma MONCIUBICING CYO0B80I NOMUNIKU, KOAU BUKOHAHHS CYO0B020 GUPOKY
wWooo 0cobu, 3acyorceHoi 00 CMePMHOL Kapu, YHEMOICIUBTIOE GUNPABIeHHs iT HACTIOKI8, uo He
V32004CYEMBCA 3  KOHCMUMYYIUHUMU  2APAHMIAMU  3aXUCmy npag i c60600 JIOOUHU i

epomaoanuna’'%.

VY BumajaKy 3amoisiHHSA MOCAAOBUMH 0cOOaMH OpraHiB Jep:KaBHOI BIagd CMEPTI JIIOJIUHI
JUIST  BIIBEpHEHHS pEalbHUX TMOCATaHh HA JKUTTS IHIIUX IO JepaBa 3000B’s3aHa
3a0e3neynT MpodeciiiHy MiATOTOBKY BIIMOBIIHUX OCI0, M00 MiHIMI3yBaTH MOXJIMBI PH3UKH,
nmoB’si3aHl 13 crnenudikor iX mpodeciifHoi MisTbHOCTI. Y BHITAJKy CMEpPTI O0COOM Yy MiCIIsX
1030aBJICHHS BOJI, TATap BiAMOBIIAIBHOCTI JIGKHUTH HAcaMIepe ] Ha aJMiHICTpallil 11i€i ycTaHOBU

1 111 06CTaBUHHM MIJIATAIOTh PETEIBHOMY PO3CIIiTyBaHHIO.

3oxpema, y cnpaesi JICH npomu Cnonyuenoco Koponiscmea (1998) €eponeiicokuii cyo 3
npag noodunu (dani — €CILJI) 38epHye ysazy Oepocasu Ha HeOOXIOHICMb YMPUMYBAMUCS GO
HABMUCHO20 | HEe3AKOHHO20 3ano0disHHi cmepmi 0cobi. Byov-axa cmepms, Suxiuxkana Oismu
Oepaicasu 6 0cool il YNOBHOBANCEHUX OP2aHi6 3a 8IOCYMHOCMI 0OCcmauH, nepeddbavenux n. 2 cm.
2 €KIIJI, axwo 60Ha BUKTUKAHA 0OCMABUHAMU, WO NePesUUyIOMb AOCOTIOMHO HeOOXIOHI HOpMU
cunu, € nopyutennam cm. 2 €KIIL Jlanuii 0008 830K cmocyemspcs nepuL 3a 6ce opeamie besnexu,
miniyii. €CIIJT y cyoosomy piwenni “Carman npomu Typeuuunu” cghopmyniosae eadiciuse

NOJIOJNCEHHST NPO me, WO AKWO SPOMAOAHUH 0YOVyuU 300POBUM NO30DABIAEMbCA B0, A NICA

108 Pimenns Koncruryuiiinoro Cyay Ykpainu y crpasi nipo cMeptHy kapy Ne 11-pn/99 Bix 29.12.1999 p. / KCY
PB. — 1:497.
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36IIbHEHHsL YU 6 Nepio0 No30asNeHHs G0Nl eMUpae, oepaicasa 30008’sa3aHa Oamu YiIKOM

00IpYyHMOBaHe NOACHEHHs MAKOi cMepmi.

Io3umueni 0606’a3ku deprcasu 10 3a0€3MCUCHHIO TTpaBa HA KUTTS MOJIATAIOTH y TaKUX
acrekTax: 3a0e3rneueHHi e(PEeKTUBHHUX 3acO0IB 3aXHCTY JKUTTSA JIIOJWHU; BXXHUTTS ONEPATUBHUX
3aXO[iB Ul 3aXUCTY TPOMAJISIH, YH€E KUTTA 1epeOyBae IiJ] 3arpo3010 B pe3yJIbTaTi KPUMiHAIBHO
KapHUX Jii 1HII01 0cOOM UM B pe3ysIbTaTi BIACHUX Aiif; 3A1HCHIOBATH €(EKTUBHE PO3CIiIyBaHHSA
Migo3piInX 00CTaBUH CMepTi ocobu. [lepikaBa TOBWMHHA BXWBATH IEBUX 3aXOJIB IIOIO
MOTIEPEPKEHHS Ta MiHIMI3aIil MOXKJIMBUX 3arpo3 XUTTIO JIIOJWHU B YMOBax HaJI3BHYAMHHMX
CUTyalliif, emijeMiii Ta emi300Tid. Y BHUNAAKy aKTy 30BHIIIHBOI arpecii, BiiHH, MacOBHX
3aBOPYIIEHh OpPTraHW BJIAJWM TIOBHHHI BXXMBAaTH HEBIAKIAJHUX 3aXOMAIB IMION0 3a0e3MedeHHs
€()eKTUBHOTO 3aXUCTY JIIOJICHKOTO KUTTSL.

3abe3meueHHs IpaBa Ha )KUTTS TICHO TOB’S3aHO 13 CUCTEMOIO MEAMYHOTO CTPaxXyBaHHS Ta
oxopoHu 370poB’s. Tak, wactuHa 6 ctarti 281 LK VYkpainum npuainse yBary NUTaHHIM
IITYYHOTO TMEpEpUBaHHs BariTHOCTI. Taka Jisi MOXKe 3/11MCHIOBATUCS 32 Oa)XKaHHSM KIHKH, SKIIO
BariTHICTh HE TEpeBHUINYy€e 12 TIKHIB 1 MOXe OyTH MpOBEJeHA IMpH BariTHOCTI Bix 12 mo 22
TUXKHIB y BUIaJIKaX, BCTAHOBJICHUX 3aKOHOJ/IaBCTBOM.

JronquHa MOXKe mepeauyacHO MPUIUHUTH CBOE KUTTS IUIIXOM CaMOTryOCTBa. Y HayKOBHUX
BUJAHHIX PI3HUX Tally3eil OOTOBOPIOETHCS TUTAHHS TMPO MOXKIWBICTh BU3HAHHSA MpaBa Ha
camory0cTBO, MpaBa Ha CMEPTb, BBA)XKAIOUM, IO TaKe MPaBO MOBHHHO OYTH MPOTOJOUIEHO Y
3akoHi. Ciij 3a3HA4YMTH, IO MPOMO3HUIIIT 1010 3aKOHOABYOT0 3aKPITUICHHS “TpaBa HA CMEPTh”
HE MalOTh NEPCIEKTHUB Hi 3 TOYKH 30pY IpaBa, Hi 3 TOYKU 30py HOPM 3arajlbHOBH3HAHOT MOpAJi.

VY cdepi OXOpOHH 3I0pOB’S CHOTOJAHI JUCKYTYETbCS TNHTAaHHS MPO MPABOMIPHICTh
eBTaHasii. TepmiH “eBTaHasis” y Tepekiaji 3 TPEIbKOi O3HA4Yae ‘“‘Jierka, IaciuBa CMEpPTh’ .
Po3pi3HAI0Th aKTUBHY €BTaHAa3110, KOJIM BUKOPHCTOBYIOThH 3aCO0M, SIKI MPUCKOPIOIOTh HACTAHHS
cMepTi (mepeno3yBaHHs CHOIIMHOTO, CMepTeNbHA iH'€KIlisS TOIIO) Ta IMACHUBHY, sIKa O3HAYae
BIIMOBY BiJ 3aXO[liB, SIKI CIPUSIOTH MATPUMIN XHUTTS. OOUIBAa BHIM €BTaHA31l CTOCYIOTHCS
XBOPOTO TAIli€HTa 1 MOXKJIMBI JIMIIE HA Woro nmpoxaHHs. KOpuanyane odhopMIiIeHHS 3roId XBOPOTO
y KpaiHax, /e BOHa J03BOJIEHAa, BUMArae JOTPUMaHHS psiy pOpMalbHOCTEH: MiJMUCY XBOPOTO,
3aBIPEHOTO TPbOMa JIiIKapsSIMU;, BUKITIOYCHHS BUKOPUCTAHHS 3aKOHY 3 MEPKAHTUIIHLHOIO METOIO 3
00Ky MEIUYHOTO MEePCOHATY 1 POIUYIB MAIll€HTa; BUSHAYEHHS MOPSIKY 30epiraHHs BiIMOBITHIX

/:[OKyMeHTiB.109

199 HaykoBo-npaktuunuii komentap [{usinbHoro kogekcy Ykpainu: Y 2 1./ 3a Bignosia. pen. O.B. [{zepu (kep. aBT.
kout.), H.C. Ky3uenosoi, B.B. Jlyms.- K.: FOpinkom Iutep, 2005.- T. L.- C. 465-466.
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Yactuna 4 cr. 281 LK VYkpaiau 3akpiiuiioe TMOJIOXKEHHS Tpo 3a00pOHY 3a7J0BOJICHHS
npoxaHHs Qi3U4HO] 0COOU PO MPUMMHEHHS 11 XKHUTTS, 3200pOHSIOUN TAKMM YMHOM €BTaHa3ilo.

[TpaBo Ha XUTTS Pi3u4HOI 0cOOM TrapaHTye W Te, IO MEIUYHI, HAYKOBI Ta iHILII JOCTIIU
MOXXYTb TPOBAJAUTHCS JIMIIE IIOAO MOBHONITHBOI Ji€31aTHOT (I3MYHOI 0cOOM 3a ii BUILHOIO
3rogor. Jlmsi mpaBOBOTO OOIPYHTYBAaHHS TMPOBEACHHS MEAWYHHUX JOCHIIIB HEOOXiTHO
BCTAHOBUTH KpPUTEPii, BUXOASUM 3 SKHX BHUPIMIYETHCS NHMTAHHSI TPO CYNEPEUHICTh MIX
CYCIIUIBHUM 1HTEPECOM Y HOBOMY HAayKOBOMY BIJIKpUTTI Ta iHT€pecaMu 1HAMBiJIA, OXOPOHOIO
Horo kuTTS Ta 370poB's. Lli kpurepii BHU3HAYAIOTHCS 3araJilbHUMHU TIOJOXKCHHSIMH TIPO MEXKI
JIOTTYCTUMOCTI MEAMYHOTO E€KCIIEPUMEHTY 1 BUKJIaZeH]l Y CcT. 45 “OCHOB 3aKOHO/IaBCTBa Y KpaiHH
po OXOpOHY 310poB's”. Cepel HUX MOKHA HA3BaTH: MPUHIUI MPOTMOPIIIHHOCTI IIeH, KU
HOJISITae y TOMY, IO 3alojisHa IIKOJA IMOBUHHA OyTH CIHIBPO3MIPHOIO 3 HAYKOBHM BHECKOM,
SIKMI Ma€ 3HAYEHHS ISl BChOTO JIFOACTBA; MPUHIUI MiHIMAJIBHOTO PH3HKY, 3MICT SKOTO TOJISITae
Yy BUMO31 3HU3UTH MOXKJIMBUN PU3HMK JOCIIAY HA MiACTaBl MonepeaHix GopM MepeBipKU TOCII IIB
Ha TBapHHaX 1 BIAMOBIIHOTO BCEOIYHOIO BUCHOBKY IPO MEXY PHU3UKY aHAJIOTIYHUX BTPYYaHb Y
cdepi mpodLITaKTHKY, TIaTHOCTUKY, JIIKyBaHHS a00 peadimiTarii.

Bxazani kputepii He0OXiTHO TTPOAHAIII3YBaTH 1 3 TOYKH 30py PIBHS HAYKOBOI IiITOTOBKH
MEINYHOTO eKCIepuMeHTy. KpiM TOro, mpoBeneHHS MEAMYHHUX AOCHIAIB MIOAO JIFOJUHH
nepeadavae TOTPUMAaHHS OCOONMBUX MPABOBUX BUMOT, CEpell AKMX HACTYIHI: 0co0a, SiKa MOXe
OyTH 00'€KTOM MEIMYHOTO EKCIEpUMEHTY, MOBHHHA MAaTH IOBHY LMBUIBHY J1€3AAaTHICTD,
BIJIMOBIIHAMA CTYMiHb CBOOOAM OCOOWCTOCTI, BIAMOBIMHUNA CcTaH 370poB's. OpranizaTop
eKCIIEpUMEHTY HE Mae€ TpaBa 3aJlydaTH sl JOCTiIB sIK TOOPOBOBIIB 0OCi0, sIKi mepedyBaroTh
BiJl HBOTO Yy MEBHIM 3aJIe)KHOCTI — CIIy>k00Bii 4u ocoOucTii. I3 koma ocib, ki MiAIAraroTh
EKCIIEPUMEHTY, CJiJI BUKIIOYUTH BariTHUX JKIHOK, CMEPTEILHO XBOPHUX 0Ci0, SIKi HE 3[aTHI AaTh
3rogy Ha MEAUYHHN EKCIEPUMEHT, KpiM BHUIIQJKIB, KOJM TaKe BTPYYaHHS HEOOXITHE MIJIs
30epexeHHs1 KUTTS mamieHta. Crarta 45 “OcHOB 3aKOHOAABCTBA YKpaiHW TPO OXOPOHY
3I0pOB's” 3a00pOHSIE MPOBEICHHS EKCIIEPUMEHTIB Ha yB'SI3HEHUX 200 BIICHKOBOIIOJIOHEHUX.

Kpim Toro, y pasi BiAMOBHU Aep:kKaBU HajgaTh 0oco0l cTaTyc ODKEHIS, 3aXMCT IpaBa Ha
JKUTTS MOJXKE 3QJIMIIATUCS MPABOBOIO MIJCTABOIO JJIsi TOTO, 100 0co0y He OyJI0 MOBEPHEHO [0
JepkaBH, SKy BOHa 3amummwia. llo-mepmie, 1e crocyeTbes aemoprarii. [IpakThka
€Bporneicpkoro cyny 3 TpaB JIOAMHH 3 IIbOrO NHTaHHS He Oyja JOCTaTHHOIO MipOIO
nociinoBHoto. Ilopsin 3 TenzaeHmiero OpaTh A0 yBarum 3arpo3y SKUTTIO OcoOM B KpaiHi
noBepHeHHs1, Cy HaMaraBcsi OIIHIOBATH PEATbHICTD TAaKOi 3arpo3u. Y HU3II BUMAIKIB 1€ Majo
HETATUBHHUI pe3yNbTaT s 3asBHUKA, SKOrO JernopryBainu. llo-apyre, 1me crocyeTbes
excTpaauiii abo nepenavi. €BpONeHCHKUM CyJl 3 MIPaB JIOAUHU TIIyMauuTh 1. 1 cT. 2 KonBenuii

TaKUM YHHOM, III0 eKCTpaauIis abo mepemada ocobu i3 nepxaBu - ydacHulli KonBeHmii 1o
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JepKaBH, y AKIH 11l 0c001 MOXKE 3arpo’KyBaTh BUHECECHHsSI a00 BUKOHAHHS BHUPOKY Yy BUTJISIIL
CMEpTHOI KapH, € HeCyMicHOIO i3 3000B's3anHsaMu 3a Konpermiero.!'” IctotHuM Hemomixom
YKPaTHCHKOTO 3aKOHOJIAaBCTBA 3AJIMIIAETHCS BIACYTHICTh 3aKOHOJABYOTO PETYJIIOBAHHS MMHTaHb
exkctpaauilii. B pe3ynbprati B YKpaini Oyjau BUMAAKKA €KCTPAAMIII 10 ACpKaBH, Y SIKIi 10 0co0H,
0 3HAXOJWjacs y Tpolexypi Bujgadi, Morja OyTH 3acTocoBaHa CMEpPTHa Kapa, 10 €

NOPYULICHHAM 3000B's13aHb 32 KOHBEHIII€10 PO 3aXUCT MPaB JIIOJUHH 1 OCHOBOIIOJIIOXKHUX CBOOO/

1950 p.

1.2 IIpaBo Ha cB00OAY Ta 0COOMCTY HEJOTOPKAHHICTH

Crarra 29 Koncruryuii Ykpainu nporonomnrye: “KokHa nmroamHa Mae mpaBo Ha cBOOOIY Ta
0COOUCTY HEZIOTOPKAHHICTD .

VY 1opuandHii JiTepaTypl BUCIOBIIOBAINCH PI3HI TOYKU 30PY 3 MPUBOJIY TOTO, UM € MPABO
Ha CBOOOJY 1 0COOMCTY HEJOTOPKAHHICTh OJTHUM IPABOM, UM BOHO OXOIUTIOE JIBA CAMOCTIMHHMX
0coOMCTHX HEeMallHOBHX mpaBa (i3u4HOi ocobu. DakTUYHO, e JBa PI3HUX IpaBa, SKi MAIOTh
CaMOCTIlHI cdepu peryitoBaHHS 1 MEXaHi3M peaii3allii, alieé BOHM HACTUILKH TICHO TOB'S3aH1
OJIHE 3 OJIHMM, IO 1 B KOHCTUTYIIMHIN TMpakTHIll, 1 B MIKXHAPOJHO-TIPABOBUX JOKYMEHTaX
3aKPIIITIOIOTHCS B OJTHIM MTPABOBIM HOPMI.

Ha nymky I1.M. PaGinoBuua, M.1. XaBpoHIOKa npaso Ha c60600y (ab0 BIacHe c60600a) - 11e
MOJJIUBICTh JIIOJMHU OyTH HE3aICKHOIO BIJ IHIIMX JIIOJCH, BUIBHO 3AIHCHIOBATH TependaucHi
Koncturyiiero 1 3akoHamMu YKpaiHu TipaBa, MPOSBIATH CBOIO BOJIO Y CBOIX BHCIIOBITIOBAHHSX,
BUYMHKAX 1 JISUTHHOCTI 3T1THO 3 BIIACHUMH CBITOTJISIZTHUMU YSIBJICHHSMH Ta IMEPEKOHAHHAMH O0e3 Oy ib-
SIKHX OOMEXEHb, SKIIO Taki OOMEXKEHHS MpsMo He mependadeHi KoHcTutymiero 1 3akoHamMu
Vkpainn.'!! Ha qymMky psiiy iHIIMX HayKOBLIB IIPaBo Ha 0COOMCTY CBOOOLY 03HAYAE BiAMOBiAHY
MIpy MOXJIMBOI Ta FOPHIWYHO JO3BOJIEHOI MOBEIIHKH TPOMAJSHUHA PO3MOPSAUTHCS COOOIO,
CBOIMH BYMHKAMHU Ta yacom.'!?

Y KOHTEKCTI cBOOOAM pO3BUTKY iHauBiga (cT. 23 KoHcTHTyIii) mpaBo Ha 0OCOOUCTY
cBoOOny € OararoacrnekTHUM. CBOOOAA JIIOJUMHM TOJSATAa€E y MOXIIMBOCTI BHOOpPY BapiaHTy
MOBEIIHKK Yy paMKax IpaBa — KPUTEPIEM MEX BHOOPY € Hacammepen mpaBa i CBOOOIW 1HIIMX
JIOJIeH Ta ICHYIOUMH MPaBOMOPSAOK. TUM caMuM TpaBO Ha CBOOOIY € aOCONIOTHHUM IPaBOM, y
3MIHCHEHHS SIKOTO HIXTO HE MOXKE BTPy4YaTHCS CBAaBUIbHO. 3 1HIIOrO0 OOKy, KOXKHA JIIOJAMHA €

COLIIANBHOIO ICTOTOI0 1 CBOOOAA BOJII JIFOAWHU BHPAXKAETHCS y IOPUAMYHOMY CEHCI uepes

10 MixHapoaHuil 1 HaIllOHaJBHUI 3aXUCT NpaB JIOAMHU Ta mpaBa ObkeHuiB. Hau. mnociOHuK/3a pen.
Bypomencekoro M. B. — Xapkis, 2004 - C. 118.

1 Paginosuu I1.M., Xaspontok M.I. TIpasa moauuu i rpomaasauna. Hasuansuuii nocibuuk.- K.: Arika, 2004, — C.
121.

112 HaykoBo-npaktuunuii komentap [{usiibHoro Kosekcy Ykpainu: Y 2 1./ 3a Bignosia. pen. O.B. [{3epu (kep. aBT.
ko:.), H.C. Ky3nenosoi, B.B. JIyms.- K.: FOpinkom Iatep, 2005.- T. 1.- C. 480.
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YCBIIOMJICHHS JIFOJMHOIO HACIHIIKIB CBOIX Til Ta iX Y3TrO/UKEHHS 3 MOTpedaMu Ta 1HTepecaMu
iHmumx moxaeid. Tomy cBoOoay He MOXXHAa 3BOAMTH /IO CBaBOJI, TOOTO MOXIIUBICTH BHOOpY
HE3aJIe)KHO BiJ SKOICh 30BHIIIHBOI CHUJIM, B TOMY YHCHi Bif AepkaBu. KoHneniis cBo6oau Boi
MoJiiTa€ B TOMY, IO JIIOJMHA MOXKE IiJJaBaTH CYMHIBY ICHYIOUMH COIIQJIbHUA YCTPIiH,
KPUTHUKYBaTH HOTO, OJTHAK BiH MIOBUHEH YCBIIOMIIIOBATH, IO Y BUMAJKY MOCATAHHS Ha MpaBa Ta
1HTEepeCH 1HIIUX JII0e Ha HhOTO MOXKYTh OyTH HaKJIaJeHi BiAMOBIAHI OOMEXEeHHS, TOOTO MOXe
MIOHECTH IOPUINYHY BiIMOBIIAIBHICTb.

VY opuaudHOMY CEHCi Tpo CBOOOY JIFOAMHM HEOOX1JHO TOBOPUTH HETaTHBHO — CBOOOA
O3Hayae HIMo IHIIE, SK HEMPHUITyCTUMICTh CBABUILHOTO BTPY4YaHHI B O0COOMCTHI BHOIp ocoOu
I0JI0 Pi3HOMAHITHUX AaCMEKTIB HEAOTOPKAHHOCTI 0coOucTOi cBoOoan. ToMy MOKHA BUIUIUTH

1HAMBITyanbHY, (Pi310JI0TIUHY, CTaTEBY Ta MCUXIUYHY CBOOOTY JIOAMHU.

Crarrs 5 KoHBeHIIil po 3aXMCT TpaB JIOJUHU 1 OCHOBOIIOJIOKHUX CBOOOJ Tepembadae
BUIIA/IKH [TPABOMIPHOTO 0OMEKEHHS CBOOO M JIFOAMHU:

Hixozo me mooice 6ymu nozbasneno c600600u, Kpim maxkux unaoxie i 8i0N0GIOHO 00
npoyeoypu, 6CMAHOBIEHOT 3aKOHOM:

a) 3aKoHHe Y8'A3HeHH 0COOU NICA 3aCYONCEHHS IT KOMNEeMEeHMHUM CYOOM,

b) 3axonnuil apewm abo 3ampumants 0coou 3a HEBUKOHAHHS 3AKOHHO20 NPUNUCY Y0y abo
0714 3a0e3neyeHHs: GUKOHAHHSA OYOb-1K020 0008'513KY, 6CMAHOBIEH020 3AKOHOM,

¢) 3aKoHHUL apewm abo 3aMpUMAaHHs 0coOuU, 30ilICHeHe 3 Memor 0ONPOBAONCEHHS il 00
KOMNEMEeHMHO20 CY008020 Op2aHy 34 HAABHOCMI OOIPYHMOBAHOI Ni003pU y 6UUHEHHI Helo
npasonopyueHHs abo AKuo 00TPYHMOBAHO BBANCAEMBCS HEOOXIOHUM 3an00iemu 64UHEHHIO Helo
NpasonopyulerHHs yu ii meyi niciis 1020 64UUHEHH,

d) 3ampumanHs HENOBHONIMHLO20 HA NIOCMABI 3AKOHHO20 DIWEHHA 3 Memolo
3aCMOCYBAHHSL  HA2NIAO0BUX 3AX00i8 GUXOBHO20 Xapakmepy abo 3aKOHHE 3AMPUMAHHSL
HEeNoBHONIMHBLO20 3 MEMOI 0ONPOBAONCEHHS 1020 00 KOMNEMEHMHO20 OP2aAHY;

e) 3aKOoHHe 3ampuManHsa 0cib 01a 3anobieanHs NOWUPEHHIO [THQHEKYIIHUX 3aX60PI06AHD,
3aKOHHE 3aMPUMAHHSA NCUXTUHOXBOPUX, AIKO2OIIKIE8 aD0 HAPKOMAHIE YU 6poose;

f) 3akonHuti apewim abo 3amMpuUMaHHs 0COOU 3 Memow 3anodieanus ii HeO03680J1eHOMY

8'130y 8 Kpainy uu ocodu, wooo aKoi nposadumscs npoyedypa oenopmayii abo exkcmpaouyii.

IIpaBo oco0u Ha 0COOHMCTY HeIOTOPKAHHICTH, B OO'€KTUBHOMY pO3yMiHHI, — II¢
CYKYITHICTb TIPAaBOBUX HOPM, SIKI TependavaroTh HEIOMYCTHUMICTh OY/Ib-SKOTO TOCSTaHHS Ha
0coOHUCTICTh 3 OOKY OyAb-KOTO, 32 BUHSATKOM BHIaJKiB, 00yMOBIeHUX y 3akoHi. Ha mymky [1.M.

Pa6inoBrnya Ta M.I. XaBpoHIOKa mMpaBo Ha OCOOMCTY HEJOTOPKAHICTH CIi PO3YMITH, SIK IPaBO
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KOXXHOT JIIOJUHHA Ha TIUIECHY, IICHXOJIOTIYHY Ta CTaTeBY 3aXWIICHICTh Bi Oyab-sSKOTO
HETPaBOMIPHOTO TOCSATaHHS.

Po3rnsiHeMO HAacTyMHI aClEeKTH MpaBa Ha 0COOUCTY HETOTOPKAHICTh!

I. InauBinyajibHa HETOTOPKAHHICTHL 0COOM TMOJSTAE y HEAOMYIIIEHH] ICHYBaHHS paOCTBa
Ta aHAJIOTIYHUX CYCHIJIBHUX IHCTUTYTIB. SIKIIIO BOJIS JIIOJWHU IMIAKOPEHA BOJII 1HIIOT JIFOAUHU YU
Ipynu Jrofed, TO BUHHUKAe HeOe3neka BTpaTH COLIANBHUX 3B S3KIB, po3maxy ciM’i,
po30anaHcyBaHHS LUTICHOCTI CyCHUIbCTBA. JlepkaBa y IIbOMY acleKTi Hece HACTYIHI MO3UTHUBHI
3000B’s13aHHS: @) HEIOMYIIICHHs pa0CTBa Ta aHAJIOTIYHUX CYCHUIBHUX IHCTHTYTIB; 0) 60poThOa 13
HEJICTAJIbHOI0 TPYJOBOIO MIrparfi€io; B) MONEPEHKEHHS BUIIAJKIB 3aXOIJICHHS 3apy4YHHUKIB Ta
HENPUITYCTUMOCTI 1HIIUX TMOMIOHUX BUNIAAKIB. Hecamugni 0606 ’13xu depoicasu TONATAIOTE: a) Y
HETPUITYCTUMOCTI 3aCTOCYBaHHS KPHMIHAJbHHUX IIOKapaHb, $AKi MOXKHA TMPHUPIBHATH [0
pabChKOTO TOJOKEHHS 3acCy/DKEHOTO; 0) yTpUMaHHI BiJl BUMHEHHS [, IO 3aCHOBaHI Ha
3aJIeKHOMY TIOJIOKEHHI 0coOM Bim naepxkaBu y ¢opMmi HagaHHS TEBHUX MpedepeHIlii; T)
HETPUIYCTUMICTh (DYHKIIOHYBAaHHS 3JIOYMHHHUX OpraHi3aliil sIK MPUBATHUX arcHTIB JEpPXKaBH,
KOJIW Il OpraHi3amii BUKOPUCTOBYIOTHCS OIOCEPEAKOBAHO CIIEICTYKO0aMU SK IHCTPYMEHTOM
00pOTHOM 13 OTIO3UITI€I0, 3ATIIKYBAaHHS CBOIX TPOMAJIsH.

I1. dizioJsioriuyHa HeIOTOPKAHHICTHL 3aCHOBaHA HA 3a00POHI 3aIMOISTHHS JIIOJIMHI TUIECHUX
VIIKOJ)KeHb, 3aCTOCYBAaHHS 10 Hel (i3MYHOI CHJIM, dKOPCTOKOTO 1 HENOJICHKOTO MOBOKCHHS,
MPOBEJICHHS HAJ HEIO 0€3 BITbHOI 3rOAN MEIWYHHX, HAYKOBUX Ta IHIIMX HociiAiB. Di3ionoriuna
(TiIeCHa) HEOTOPKAHICTh MOJISATaE Yy 3a00pOHI KaTyBaHb, TUIECHUX MOKapaHb, HEMIOJACHKOTO Ta
TaKOTO, 10 MPHUHWKYE TiIHICTh, TIOBO/DKCHHS, a TAKOX BXKHUTTS TICBHUX MEIMKAMEHTO3HHX,
OomicHux um Oe3z0omicHuX 3aco0iB Tomo. Ilpu 3xilicHeHHI JiKyBaHHS HEOOXiJHE BiJbHE
BOJICBUSIBJIICHHS! OCOOM Ha BHIIQJOK MPOBEICHHS NEBHUX JOCTIJIIB, 3a00py aHali3iB, IMIUIaHTALlii
JTIOHOPCHKUX OpraHiB a0 BUPIMICHHS MUTAHHS MPO MOJANBIITY JOJIIO Tijla Ta OPTaHiB MMOMEPJIOTO
tomo. JlepkaBHe BTpydaHHs y cdepy (izionoriyuHoi HETOTOPKAHOCTI TOBHHHO OyTH
nepeadayeHo 3aKOHOM, 3JIHCHIOBATHCS B IHTepecax CYCHUIbCTBA 1 OYyTH NPONOPIIiHHUM

[MOKJIAJICHINA METI.

Esponeticokutl cyo 3 npae noounu y cnpasi "Haymenxo npomu Ykpainu" xoncmamyeas
giocymuicmes nopywenuss 3 60oxy Yxpainu cmameti 3 i 13 Koueemyii, saxi eapanmyroms,
8I0N0BIOHO, 3AD0POHY KAMYBAHHS [ HEMOOCbKO20 MA MAK020, WO NPUHUNCYE 2IOHICb,
NOBOOJCEHHS MA HASGHICMb Y NpABOSili cucmemi 0epicasu eghekmusHo2o 3acody npagosoco
3axucmy 6i0 nopyuieHHs npas, capanmoganux Koneenyiero. 3asenux pauiwe 3acyoorcenuti 0o
cMepmHOi Kapu, a 32000M 00 OO0BIYHO20 Y8'A3HEHHs, CKAPHCUBCA HA HIOUMO He3aKOHHe

JIKYBAHHA U020 NCUXOMPONHUMU  JIKAMU MA  3ACMOCYS8AHHA  HAPYYHUKIE.  Buchnoexu
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Esponeticbko20 cyoy 3 npas AOUHU TPYHMYBATUCI HA MOMY, WO Oepicasa 30008'13ana 0bamu
npo 300p08's i dcummsl 0cid, AKi 3HAX00AMbCA NIO 8APMOI0, 1 WO 3ACMOCYBAHHS NPUMYCOBO20
JIKYBAHHA He eadxcamumemvcsa nopyuenHam cmammi 3 Kowneenyii, akujo 6yoe nepexoHIuso
0o6edero, wo dyna Heobxionicmo y maxomy nikysauti. Kpim moco, Cyo koncmamyeas, wo i
3aCcmocy8aHHs HAPYYHUKIE ) NeGHUX 8UNAOKAX, AKWO Ye 8UNpaso0o8ycmscs inmepecamu be3nexu
IHWuUx ocib uyu camoi ocobu (v unaoxy cnpob camozybocmea), e nopyuilye sumoeu cmammi 3

Kongenyii' 3.

Jlep>kaBa Hece BIAMOBINANBHICTh Yy cdepi 3a0e3nedeHHsT (i310JI0TTYHOI HEAOTOPKAHOCTI
monuHu. Lle BupaxkaeTrbcss B OOOB’S3KYy OprasiB, IO 3/IMCHIOIOTH MOMILEHCHKI (QYHKIII,
HEBIIKJIAJIHO BHI3/IUTH 32 BUKIMKOM y BUIAJKY cepiio3HOI Hebe3neku A (Pi3udHOI LiTiCHOCTI
ocobu. 3 iHmoro OOKy, JAep)kaBa IOBHHHA BXXMBATH TaKOXX 3aXOIB CHPSIMOBaHUX Ha
3a0e3MedYeHHs] 3axXUCTy O€3MEYHOr0 HAaBKOJMIIHBOTO CEPEOBUINA, TOIMEPEHKEHHS a0o
3MIMCHEHHS 3aX0/liB 1O 0OPOTHOI 13 CTUXIMHUMHY TUXaMH, €MiIeMisIMH TOIIIO.

II1. CTtaTeBa HEAOTOPKAHHICTDH MOJISATA€ y BUIBHOMY CTaTEBOMY J103PiBaHHI OCOOMCTOCTI,
3aXMCTI OCOOM BiJ JIOBUIbHOI KOPEKINi CTaTi, MITYyYHOrO MEPEpUBAHHS BAariTHOCTI, IMTYYHOTO
3aIUTiIHEeHHsI, cTepuiizamii Tomo. [lpu 1mboMy HE JOMyCKAaeThCs TOCSITaHHS Ha CBOOOTY
CTaTEeBOTO JTO3piBaHHS OCOOM, SIKE 3a0e3MeuyeThCs BIAMOBIIHUMU 3aX0/JaMU Yy Taly3i OXOPOHU
3JI0pOB’sl, TPOBEICHHIM MEPIOANYHUX MEIUYHUX OTJISINIB Uil NPOQIIAKTUKHA 3aXBOPIOBAHb,
OCBITHIMH 3aX0JIaMH JIJI1 HETIOBHOJITHIX JJISI PO3YMIHHSI OCOOJIMBOCTEH CTATEBOTO KHUTTS (TIPO
poJIb TIPOTHU3AILTIIHMX 3aco0iB, PO TEHIEpHI poiii Tomo). JloauHa, MO JocsTia CTaTeBoOi
3pLIOCTi, MOXKE CAaMOCTIMHO BHPILIYBAaTH MUTAHHS MPO CBOE CTATEBE >KUTTA. Y BHIAJKY 3MiHH
cTati 0co0i MOBUHHO OyTH TapaHTOBAHO JIOJEP’KaHHSA BCIX HEOOXITHMX MEAMYHHUX MPOLEIYD,
BOHA MMOBUHHA OYTH TOKJIAIHO MPOiHPOPMOBaHA MPO MOKIJIMBI HACTIIKHA 3MIHM CTaTl Ta 3MiHU il
TeHCPHOI POJIi.

IV. Ilcuxiyna HeAOTOPKAHHiCTH mependayae 3a00pOHY Ha 3aCTOCYBAaHHS JIETEKTOPIB
OpexHi, HAPKOTHYHUX 3ac00iB, CUPOBATKH NpPaBAM Ta IHIIUX METOJIB BCTAaHOBJCHHS 1CTHUHH,
OCKiJIbKM THM CaMUM 0c00a MPUMYNIYEThCs 10 3asB abo it mpoTu BaacHoi Bomi!'*. Bona Takox
03Ha4ya€ 3aXHIICHICTh 0COOM BiJ MOXKJIMBUX TOTPO3 i1 a00 ujeHaM CBO€I CiM’1, MaHTaXyBaHHS
Ta iHUX (OPM BIUIMBY Ha CBIIOMICTh YM MiJCBIOMICTD JIFOJAMHA. BUHUKAIOTH TaKOXK MUTAHHS
1010 TPUMYCOBOTO JIIKYBaHHS 0Ci0, SIKi € HAPKOTHYHO UM AIKOTOJIBHO 3aJICKHIMH.

V. HenpumycTuMicTh CBaBiJIbHOTO T1030aBJieHHsI cB0OOOAUM o0codu. KoHcTuTytis

BCTAHOBJIIOE KpUTEPii TPaBOMIPHOCTI OOMEXEHHS HEJIOTOPKAHHOCTI OCOOM: ITJICTaBH Ta

13 Boprraoscbka 3. N. npotn Ykpainu./ FOpuaudnnii Bicauk Ykpainu. — 2004, 13 — 19 6epesns. — C. 9.
114 Skmrraiin K. OcHOBHBIE IpaBa 1 cBoO0AEL — M., 2004.- C. 84.
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MOPSIZIOK  OOME)KEHHSI, BCTAHOBIIOKOTHCS 3aKOHOM; BUWHEHHSI 3aTPHMAaHHS KOMITETCHTHUM i
HAJIGKHUM OPTaHOM BIIJM; 3/1MCHEHHS Ha OCHOBI BMOTHMBOBAHOTO pillIEHHs Cyay abo y pasi
HarajabHOT HEOOXI1AHOCTI; MPaBOMIPHICTh TPUMAHHS MiJ BapTOIO K THMYACOBOIO 3aro0iKHOTO
3aXO/y; BCTAHOBJICHHS IIJICTAaB 3aTpUMaHHSI OCOOM CyIOM Ha TPOTA3i 72 TOAMH 3 MOMEHTY
3aTpUMaHHs; TapaHTii HEBIJIKJIAIHOTO MOBIJIOMJICHHS 3aTPUMAHOMY MPO MOTHBH apemTy ado
3aTpUMaHHS; TapaHTil 3aTPUMAHOrO 3HATH TPO 3MICT CBOIX MpaB Ta Ha IMPABOBY JOMOMOTY
3aXUCHUKA.

Takum unHOM, KOHCTHTYIIISI BCTAHOBIIOE CTAaHIAAPTH, BIAMOBIAHO N0 SKHX 0co0a MOXe
TPUMATUCS I BApTOI0 Ha MiACTaBl CyAOBOrO pilleHHA. A y BHNAAKYy HEOOXITHOCTI
HEBIJKIAHOTO 3aTPUMaHHs OCOOW TMiJ Yac BYMHEHHS MPABOMOPYIICHHS Y Oe3MOCepeHbO
miciis 1oro BUMHEHHS, BCTAHOBIIOETHCS KOHCTUTYIIIHA TapaHTis CyZ0BOI MEPEeBIpKU HASIBHOCTI
IOpUIWYHUX TICTaB TPUMAHHS OCOOM il BapToro. Y 1IbOMY KOHTEKCTI €Bpometicbkuii Cyna 3

IpaB JIIOJUHU BU3HAYA€E IPABOMIPHICTh BTPYYaHHS y MPUBATHE KUTTH.

Aemopu Koneenyii 3miynunu 3axucm moO0unu 8i0 6e3niocmasHo2o no36aenenHs 60,
CMBOPUBUIU KOOEKC ICMOMHUX Npas, CHPAMOBAHUX HA 3MEHUIeHHS UMOGIPHOCMI C8a80Ii,
nepedbauusuu, oo akm no3oasieHts 80ii 06y8 00CANCHUM Ol He3ANEeHCHOI CYO0BOI nepesipKu,
i 3abe3neuusuiu 6ionosioanvhicms 61aou 3a yeu akm. Ilapaepagu 3 ma 4 cmammi 5 3 ix
RIOKPeCaeHOI 8UMO2010 UBUOKOCMI Ma V008020 KOHMPOIIO HADY8AIOMb 0COOIUB020 3HAUEHHS 8
yvomy koumexkcmi. Hezaiine cyoose empyuanus modxce eukpumu 3a2po3nugi 0Jis dcumms 0ii abo
N0BOOIHCEHHS, AKI NOPYULYIOMb yHOamMeHmanvHi eapanmii, emiweni 6 cmammsx 2 i 3 Kousenyii,
abo 3anobiemu yvomy. Hoemvcsa ax npo saxucm hizuunoi ceob600u nodeil, max i npo ixwio
ocobucmy 6e3nexy, wo 3a i0CYMHOCMI 2apanmiu Modice 3pYUHY8amu NPUHYUN NAHY8AHHS NPAsa
i sanuwumu sampumany ocoby nosa 0i€lo Hagimy elemenmapHux 3acobis npaeoeozo saxucmy'’.

B axocmi ceasinbnoco obmedcenns eoni €CIIJI  posyinoe npumycose nocenenHs,
VMPUMAHHA Y YeHmpax YMPUMAHHs iHO3eMYi8, Wo O4iKyloms 0enopmayii, HacuibHe YMmpumManHs
ocobu 6 comeii, 8i00AHHA 00 OUCYUNTIHAPHO20 NIOPO30INY € HAUOLbUL CYBOPUM NOKAPAHHAM 3d
BILICLKOBUM OUCYUNTTHAPHUM 3AKOHOM, NOMIUWEHHS 0COOU ) 8 A3HUYIO, YV JIKAPHIO NOG A3aHI i3

00OMEIHCEHHAM KOHMAKMIE MaA MONCIUBOCTEll nepecyeaHHsl.

UuHHE 3aKOHOAABCTBO YKpaiHW mepeadadae miacTaBu s 3aTpuManHs ocoon. Tak, KITK
nepeadavae B3ATTS M BapTy SK 3aMOODKHUN 3aXiJ, IO 3aCTOCOBYETHCS /IO IMiI03PIOBAHOTO,

oOBHHYBauyBaHoro, miacyaHoro. Ilpm mpomy 72 % 3aTpumanux oci0 y pe3ynbrari

115 Bymienko A.II. Crarrs 5 KonBeHwii mpo 3axuWCT mpaB JIOAWHU Ta OCHOBHHX cB0OOA. CHcTeMaTH30BaHHMA
JaimkecT pimens €Bporerickkoro Cyay 3 mpas JitoauHu / XapKiBchKka mpaBo3axucHa rpymna. — X., 2003. — C. 24.
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COITIOJIOTIYHOTO ONMWTYBAaHHs 3a3HayayMd, IO I dYac TmepeOyBaHHSA TMiJg BapTO BOHHU
HiiIaBaJIMCsl KaTyBaHHIO 3 OOKy mpauiBHUKIB. KpiM TOro, mpakTuka CBiIYUTH, IO YKpaiHa €
OJTHUM i3 JIiJIepiB y CBITi [0 YUCENBHOCTI Ta BIICOTKY 0Ci0, 110 BiZIOYyBAIOTh MOKAPAHHS y MICISIX

11030aBJIEHHS BOJII.

1.3 3a0opoHa kaTyBaHHs 200 HEJIOJACHKOI0 YU TAKOI0, 0 PUHMKYE Ti/IHICTD,
NOBOIKeHHsI 200 MOKaApaHHA

[IpaBo Ha ocoOHMCTYy HETOTOPKAHICTH TapaHTy€ 1 3a00pPOHY KaTyBaHb, HETIOJICHKOTO YU
TaKoro, 10 MPUHUXKYE TIAHICT, MOBO/KEHHS a00 mokapanHsa. Ctarta 3 KoHBeHIii mpo 3aXucT
MpaB JIOJUHU 1 OCHOBOIOIOKHUX cB0O0A 1950 p. (mami - Konsentis), patudikoBanoi YkpaiHoto
17 numus 1997 poky, CTBEpAXKye, IIO HIKOrO He Moxe OyTH MiJJaHO KaTyBaHHIO a0o
HEJIOJICBKOMY YHM TaKoMy, M0 TPUHUXKYE TiIHICTh, MOBOKCHHIO ab0 mokapanHioo. lle
MOJIOXKEHHS MICTHTHCA 1 B CT. 28 KoHcTuTymii Ykpainu.

Le npaBo € abcomoTHUM (BinnmoBinHO a0 cTarTi 15 KoHBeHIIIT mpo 3aXxucT mpas JIOJUHH 1
OCHOBOIIOJIOKHUX CBO0OOJ), TOMy HE MOXKE MOpPYIIyBaTHUCS HABITh IiJ] Yac BiHHW ab0 IHMION
HaJ3BUYaHOI cutyarii. Kpim toro, crarts 3 KoHBeHIlli mommproeTsest Ha BCIX 0Ci0, HE3aJIeKHO
B1JI TPOMAJITHCTBA, PacH, BIPOCTIOBITaHHS TOIIIO.

BuHukae nuTaHHA 11010 3HAYEHHS TEPMiHIB, 3aKpirieHuX B cT. 3 KoHBeHIii mpo 3axuct
IpaB JIIOJUHH 1 OCHOBOMOJOXHHUX CBOOOJ. €BpONEHCHKUN CyA 3 MpaB JIOAMHUA B CIpPaBi
Ipnanais npotu Benukoopuranii (1979-1980) 3anmpornonyBaB Take BU3HAYCHHS: ,,KamysanHs —
ye HABMUCHE HeNOCbKe NOBOONCEHHS, sKe CHPUYUHAE 0CO0i MANCKI (Di3uyHi | NCUXiuHi
cmpadicoanns”. B ctarti 1 Peszomromii 3452 I'enepanbuoi Acam6iei OOH Bix 9 rpynns 1975 p.
KaTyBaHHS PO3MIIANAIOTECA K ,,0CO0IUBO IHCOPCMOKA | HABMUCHA (GOpMA Hen0OCbKo2o ma
NPUHUNCYIOU020 2CIOHICMb NOBOONCEHHS aO0 nokapauHs”. BImpIl 4iTKe BU3HAYCHHS TEPMIHY
Mo’kHa 3HaiiTu B KOHBeHIIIT MPOTH KaTyBaHb Ta 1HIIUX KOPCTOKUX, HEMIOJICHKUX a00 TaKHX, 10
NPUHIKYIOTh TiJHICTh, BUJIB MOBO/DKEHHS 1 MOKapaHHs, paTH(iKoBaHOT YKpaiHOIO 26 CIYHA

1987 p.:

Tepmin ,,kamyeanus” o3nauae 0y0b-aKy O0ito, KO 0Y0b-AKill 0c00i HABMUCHE
3ano0iiomscs cCUuNbHUL 6iltb ab60 cmpax)coants, Qisuyne 4u MopaivHe, Wob ompumamu 8i0 Hei
abo 6i0 mpemwvoi 0ocodou 8i0OMOCMI YU BU3HAHHA, NoKapamu ii 3a Oii, AKi GUUHUIA 80HA AOO
mpemsi 0coda YU y UUHEHHI AKUX 8OHA NIOO3PIOEMBCS, A MAKONC 3ANAKAMU YU NpumMycumu it
abo mpemio 0cooy, uu 3 0YOb-KOI NPUUUHU, WO TPYHMYEMbCA HA OUCKPUMIHAYIL OYO0b-K020
68Uy, KOIU maxkuil Oib abo CMPAaNCOAHHs 3an00IIIOMbCA 0EPHCABHUMU NOCAOOBUMU 0COOAMU

Yy IHWUMU 0CcObaMu, SIKi 8UCTYNAlomMyb K OQiyitini, yu 3 ix niodyprosants, yu 3 ix gidoma, 4u 3a
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ix mosuaznoi 3200u. B yeti mepmin He 6xmOUAIOMbCA OUb AOO CMPANCOAHHSA, WO SUHUKIU
BHACNIOOK JNUUEe 3AKOHHUX CAHKYIU, HeBIOOLIbHI 8I0 YUX CAHKYIU YU CHPUYUHSAIOMbCS HUMU

BUNAOKOB0.

[Iomo HENMOACHKOTO TMOBOHKEHHS a00 TOKapaHHS, TO €BpOMEHCHKUI Cya MO TpaBam
JIFOIMHU BBAXKAE, 110 1€ — MOBOKEHHA a00 MOKapaHHs, SIKe BUKJIMKA€E 3HA4H1 (DI3UYHI 1 ICUXIYHI
crpaxnanss. [loBomkeHHs a0o MoKapaHHsS, IO MPUHUXKYE TiAHICTh - 1€ MOBOKEHHS abo
MOKapaHHs, SIKe BUKIUKAE Y MOTEPIIJIOr0 MOYYTTS CTpaxy, XBUIIOBAHHS 1 HEMMOBHOIIIHHOCTI, 110
3/1aTHI MPUHU3HUTH 1 00pa3uTH HOTO a00 371aMaTu Woro (Hi3UYHUN Yi MOpATBHUH OITip.

JlaHi 3BITIB MDKHApOJIHUX OpraHi3aliifi Jai0Th MOXJIHMBICTb BHU3HAUYUTH YMOBHI TIpynu
pU3uKy 0ci0, 10 SKHMX YacTille 3aCTOCOBYIOThCS KaTyBaHHS a00 HENIOJChKE YW Take, II0
NPUHWKYE TIAHICTh, MOBOPKCHHS 4YM TOKapaHHsA. Jlo Tpyn pU3HMKY BITHOCATBCSA 1 IIyKadi
NpuUTynKy Ta 6ixenri.! '

st 3actocyBanHst ctarti 3 KoHBeHII mpo 3aXMCT MpaB JIIOJUHHU 1 OCHOBOIIOJIOKHHUX
cBOOOJ [ii, 10 OCKAP>KYIOTHCSI MOBUHHI JOCATTH MIHIMaJIbHOTO PIiBHS >KOPCTOKOCTI. B crmpasi
Ipnangis mpotm BemukoOpurtanii (1979-1980) €Bpomelicbkuii cya MO TpaBaM JIFOJWHU
MMOCTAHOBUB, IO ,,MOHAMMA MIHIMAIbHO20 PIBHA JHCOPCMOKOCMI 3aANedcums 8i0 MAaKux
Gaxmopis, ax mpuganicme 8i0N0GIOHUX Oill, iX i3UUHUL | NCUXIYHUL BNIUE, A MAKOIIC 30 NeBHUX
00CmMasuH 8paxo08yEMbCs 8IK, cmams i CmaH 300po8’s nomepninozo”. 30Kpema, B IIill crpasi
pO3MISIAQIACS METOIU JOMHUTY, SIKI 3aCTOCOBYBalucCs ypsiiaoM BemwkoOpurtanii g0 oci0, 1o
Mi03PIOBAIACS B 3/IMCHEHI TEPOPUCTUYHHUX akTiB. [lim yac momuTy MigO3pIOBAaHUX TPUMAIH 3
3aUMHEHUMHU OYHMMa, 3MYIIYBalll TPUBAIHMMA 4Yac CTOSTH OLIS CTIHU 3 PO3BEACHUMHU PYKaMH B
CTOPOHY 1 MIMPOKO PO3CTABICHUMHU HOTAMHU, CIyXaTH TYYHY MY3UKY, HE JaBayid 1Ky Ta Boay. Lli
MeToau OyJIM BU3HAHI TAKUMHU, 110 IPUHUIKYIOTh T1THICTb.

B cnpagi Ipnannis npotn Benukoopuranii (1979-1980) €Bponeiickkuii cya mo nmpaBam
JIOJMHY MIOCTAaHOBHMB, IO JIJISl BIPHOTO 3’SICYBaHHS YU € 3aCTOCOBYBaHI METOAM KaTyBaHHSM, CY/I
MOBUHEH PO3MVISHYTH PI3HUII0 MK TMOHITTSIMH ,,KaTyBaHHA Ta ,,HETIOJAChKE YH Take, IO
MPUHWKYE TiHICTh, TOBOJUKEHHS a00 mokapaHHs . Ha AyMmKy cymy, NPUHIUAIOBA Pi3HUIIA
IPYHTY€ThCS HA IHTEHCUBHOCTI, CIIPHYMHEHHUX CTPAKAaHb. !’

B cmopasi [anis npotu I'pewii (1969) BcTaHoBieHo, 1O KamyeawHs — ye 0COOIUBO
JHcopcmoKra Gopma HenoCcbko20 NOBOONHCEHHS, KA ,,Nepeciioye maxy memy, 5K, Hanpuxiao,

ompumarHs iHghopmayii yu euznanus eéunu”. KpiM TOr0, CaMe B IIiil CripaBi onucaHi pizHi popMu

116 Bopp6a IPOTHB IBITOK U APYTHX HKECTOKUX, OECUEIOBEUHBIX MM YHIKAIOIMX JOCTOMHCTBO BUAOB 0OpalleHus
u Hakazanus: Pons OBCE.- Bapmaga,1998.- C. 28.

7 3unu Amrep. Craths 3 — IpaBo He IOABEPraThCs MBLITKAM M OECYEIOBEYHOMY M YHIDKAIONIEMY JOCTOHMHCTBO
OOpallICHUI0 WM HaKa3aHWIO.- Marepuanbl ceMUHapa JUisl MOJIOJBIX IOPHUCTOB U CTyACHTOB 1o EBpomeiickoit
KOHBEHITHH O 3allfUTe MpaB ¥ OCHOBHBIX CBOOOI YenmoBeka.- bpecr, 2004.- 4. 5., C. 1-2.
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KaTyBaHb, SKI 3aCTOCOByBaja Touimiss AQiH 70 TOMTHYHUX B’sA3HIB. 30Kpema, yIap IO
CTYNHsX HIr (Tak 3BaHa (pajmanra abo 6acTiHaNO), €NEKTPUUHHUM IIOK, YIapu MO T'eHITaTisIM Ta
CMHKaHHA 3a Bojoccsi. B cmpasi Aiinin npotu Typuii (1997) ¢popmoro xkaTyBanb Oyso BU3HAHO
3TBAJITYBAaHHS.

He taemnwmIs nis BCiX cTaH MICIb T030aBJiICHHS BOJII B OUTBIIOCTI KpaiH KOJUITHBOTO
Pansacekoro Coro3y. BuHukae 1 6araro muTaHb, MIOJA0 MPABOMIPHOCTI il aaMiHICTpamii 1ux
YCTaHOB IO BiAHOIIEHHIO 10 YB’si3HeHMX. Ha choromui cepen pilleHb NPHHHATHX
€BpoNechbKUM CYyJIOM 3 MPaB JIIOJAMHU NMPOTH YKPATHU LIICTh Y CIIpaBax 1010 YMOB yTPUMaHHS
B YKpaiHi oci0, 3acy/UKEHUX 10 CMEPTHOI KapH, y TepioJ, KWW MepeayBaB 3aMiHI CMEPTHOL
Kapu Ha jnoBiuHe yB'si3HeHHS Yy 2000 poii, ¢ KOHCTaTOBAaHO MOPYIICHHS MpPaB, rapaHTOBAHUX
crartsamu 3, 8, 9 KonBenuii (pimenns y crpasax ,Ilonropaupskuii npotu Ykpaiau”, ,,Ky3nernos
npotu Ykpainu”, ,,Xoxmiu npotu Ykpainu”, ,,Hazapenko npotu Ykpainu”, ,,JlaHKeBUY TIPOTH
VYkpaiau” Ta ,,AnieB npoTu YKpainu”, BuneceHi 29 kBitas 2003 poky).

BaxuuBicts pimens Big 29 kBiTHS 2003 poky y IIEeCTH crpaBax LIOJ0 JOTPUMaHHS NpaB
3aCyDKCHHX Yy MICIX BiIOyBaHHS MOKapaHHA IOJSATae y TOMY, 10 €BpONEHCHKUMA cyn 3 mpaB
JIOVHY 3BEPHYB YyBary Jiep>KaBU Ha Te, 110 HOPMATUBHI JOKYMEHTH, SIKI PEryiroloTh CTaTycC 1
mpaBa 0ci0, He MOXKYTh OyTH JOKyMEHTaMHU 3 0OMEKEHUM JIOCTYTIOM, 3aCy/I’KeHI 0COOM TTOBUHHI
OyTH HaJe)KHUM YHHOM TOBIJOMJICHI NPO CBOI MpaBa, YMOBH iX YTpUMaHHsS He MOBUHHI OyTH
TaKUMH, M0 NPUHWXKYIOTh JIOACHKY TigHicTh. I[Ipum mpomy Cya BpaxyBaB 1 €KOHOMIYHI
npoOieMu YKpaiHu, MPOTE€ 3BEPHYB yBary Ha Te, IO € IMEBHI MiHIMajabHI BUMOTH JO YMOB
TPUMaHHS ITiJI BapTOIO, TaKi, K 3a0€3MeUYeHHs BIILHOTO JOCTYITy TOBITPS Ta JIGHHOTO CBITJIa B
KaMepu, HaJaHHS MPOTYJISTHOK 1 MOMJIMBOCTI X04a O MiHIMajabHOI (Di3MYHOI AKTUBHOCTI Ta
mroacbkoro cminkyBaHHsA. Kpim Toro, Cyn KOHCTaTyBaB, IO YB'SI3HEHHMM MOBHHHO OyTH
3a0e3nedyeHe MpaBo Ha JUCTYBaHHS, OTPUMAaHHS KOPECHOHJCHIIT Ta MOOAYeHHs 3 pOANYAMH, a
TaKoX, IO JepkaBa Mae 3a0e3mnedyBaTd e(PEeKTHBHE pO3CIITyBaHHS CKapr YB'SI3HECHHUX Ha
NOOUTTA 4YM HEJIOACbKE NOBO/KEHHS 3 OOKy MpaliBHUKIB MiCIb YB'sI3HEHHA. B crpasi
KanamaukoB npotu Pocii (2002) €Bponeiicbkuil Cynq 3 mpaB JIOAMHUA TOCTaHOBHB, IO
yTpuMaHHs 24 yB’S3HEHHX B Kamepi Iuiometo 17 KBaapaTHUX METPIB, B SKiil HasBHI TIIBKHA 8
JKOK, € TaKUM MOBOJDKEHHSM, L0 MPHUHIKYE TIAHICTh. €BPONEHCHKUN CyI 3 MpaB JIIOJUHU
BKa3aB Ha ToH (akt, mo €Bpomneiickka KoMicis mo monepepkeHHI0 KaTyBaHb Ta HEOACHKOTIO 1
NPUHIDKYIOYOTO TIOBO/DKEHHS BCTAaHOBHWJIA, IO IUIOIIA HAa OJHOTO YB’SA3HEHOTO ITOBHUHHA
CKJIaJIaTH MPUOJIM3HO 7 KBaJIpaTHUX METPiB, 1 MO0 3aCTOCYyBaHHA Ili€i HopMmu Oakane. Ta, B
crpasi [lenaspyc npotu BenukoOputanii (1993) €Bponeiicbkuii Cy/ 3 MpaB JIFOAWHA BCTAHOBUB,

IO TMOraHi YMOBM B MiCUAX T[030aBJI€HHS BOJIi, HAaBiTh SKII0O BOHU KPUTHUKYIOTHCS
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€poreticbkoto Kowmiciero 1Mo momnepepKeHHIO KaTyBaHb Ta HEMIOJACHKOTO 1 MPHHIKYHOUOTO
MOBO/IKEHHSI, MOXKYTh HE BBXKATHUCS TIOPYIICHHSM CTaTTi 3.

Y Ttoit xe wac, 10 motoro 2004 poky y cmpasi "Haymenko mnpotu VYxkpainu"
€BpONENUCHKUI Cyl 3 MpaB JIOJWHA KOHCTATyBaB BIJICYTHICTh MOPYIICHHS 3 OOKy YKpainu
crateit 3 1 13 KonBeHiiii, skl TapaHTyIOTh, BIJIITOBITHO, 3a00POHY KaTyBaHHS 1 HEJIOJCHKOTO Ta
TaKOro, IO MPUHWXKYE TiIHICTh, MOBOJUKCHHS Ta HAsBHICTb Yy NPaBOBIH CHUCTEMi JepXaBH
e(eKTUBHOTO 3aco0y MpPaBOBOrO 3aXHUCTy BiJl MOPYIICHHS MpaB, rapaHToBaHuX KoHBeHIIi€l0.
3agBHUK paHille 3acy/KEHHH 10 CMEpPTHOI Kapu, a 3roJloM J0 JOBIYHOTO YB'S3HCHHS,
CKap)KUBCsI Ha HIOWTO HE3aKOHHE JIIKYBaHHS HWOTO IMCHUXOTPOITHHMHM JIIKAMH Ta 3aCTOCYBaHHS
Hapy4YHUKiB. BUCHOBKHM €BpONENHCHKOTO Cyay 3 NpaB JIOAWHU IPYHTYBAJIUCS HAa TOMY, IIO
JepkaBa 3000B's13aHa 10aTH MPO 3IO0POB'SL 1 KUTTA 0CiO, SKI 3HAXOASTHCS MiJl BapTOIO, 1 IO
3aCTOCYBaHHS MPUMYCOBOTO JIIKyBaHHS HE BBa)kKaTUMeThCsl mopyuieHHsM cTarti 3 KonBeHii,
AKII0 Oy/e MEepPEeKOHIMBO JTOBEIACHO, 10 Oyia HEOOXIMHICTh y TakoMmy JiikyBaHHI. Kpim Toro,
Cyn koHCTaTyBaB, IO 1 3aCTOCYBaHHS HAPyYHUKIB y TIEBHUX BHIIQJKaX, SKIO II€
BUIIPABJOBYETbCA 1HTEpecaMu Oe3MeKH IHIMMX oci0 uyu camoi ocobu (y BHUMAIKY CHpod
camory6cTBa), He mopyirye Bumoru crarti 3 Konsennii.!'® IMoai6rum e pimenns B crpasi X
npotu Himeuunnu (1984), B sikomy €Bponeicbkuii Cy/ 3 MpaB JIOJWHA BU3HAB, 0 KoHBeHTIIIs
HE BUpIMIWIA KOHQIIKT MK 3000B’sI3aHHSIMU JI€p’KaBHU, Nepea0aueHuMH CTaTTsAMU 2 1 3, mpu
PO3IJIsil MUTAHHS PO MPUMYCOBE TOAYBaHHS YB SI3HEHOTO, SKHH MPOTOJOCUB T'OJOJOBKY B
sakocTi mporecty. [Ipu posrisai (akTiB cpaBu Cya MOCTaHOBUB, IO NMPUMYCOBE T'OTyBaHHS
yB’SI3HEHOTO X, 3 METOIO 3aro0iraHHsl HaHECEHHS IITKOU HOT0 37J0pOB 10, HE TTOPYIIMIIO CT. 3.

ITpu posrasai cipasu Taiipep npotu Benuko6putanii (1978) €Bponelicbkuii cyn 3 mpas
JTIOVHYU TTOCTAHOBUB, [0 NMPHUHIKEHHS, XapaKTepHe Il 3BUYAHUX KPUMIHAIBLHUX MOKapaHb
HE SIBJISIETHCS MMOPYIICHHSM CTaTTi 3.

[Topymenns ctarti 3 €BpoOIechbKOi KOHBEHIII MPO 3aXHWCT MpaB 1 OCHOBHUX CBOOO/T
JIOAMHU MOXE MaTu Micie 1 B iHmuxX chepax >KUTTA moauHu. Tak, B crnpaBi A¢pHUKaHCHKI
asiatn mpotu BemmkoOputanii (1973) pacoBa muckpumiHailisi 3 OOKy JAepikaBu, BUKIMKaHA
3aKOHAMH PO IMMIrpaiiito, Oyjia BU3HaHA TaKUM MMOBODKCHHSM, 1110 IPUHIDKYE TiIHICT. Ta, B
cripaBi AOynasic, Kabanec 1 bamanai nporn BenukoOpuranii (1985) €Bponelicbkuii ¢y 3 mpas
JIOAWHU 3ayBaXXMB, MO JJs TOro, o0 pacoBa gUCKpuMiHalis Oyfa BH3HAHA TaKUM
MOBO/KEHHSIM, IO TNPHHUXKYE TiAHICTh, HEOOXiJHA HASBHICTH OCOOJIMBHX YM OOTSIKYHOUHX
0o0cTtaBuMH. 3aCTOCYBaHHsS TUICCHHMX TIOKapaHb I10 BIHONIEHHIO JIO [IT€H BBaXAEThCS

nopymieHHssiM cTaTtTi 3 (cmpaBu Koctemno-Pobeprc mpotu Bemukobputanii (1993), A nportu

18 BoprHoBchka 3. N. IIpotn Ykpainu./ IOpunnunnii Bicuuk Ykpainu.- 2004.- 13-19 Gepesns - Ne 11 (455).- C. 9.
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Benuko6putanii (1998) ta inmi BignoBigHi cripaBu). CTaTTs 3 MOXKE TaKOXK 3aCTOCOBYBATHCS 10
cdepu 0XOpOHHM 37A0pOB’sl, @ caMe B MUTAHHAX MEAUYHHUX PECYPCiB, JOCTYIHOCTI MEJUKAMEHTIB
Ta TpenapaTiB, a Takox Jeramiszamii esranasii (cnpaBu X npotu Ipmanaii (1976), Xbro3 npotu
BenukoOputanii (1986) 1 Baitnmep npotu [lIBetinapii (1993).

IcHyroTh MEeBHI OOCTaBMHM TIPH 3aCTOCYBaHHI CTATTi 3, 3a SKUX CTATTS 35, 3TAHO SKOI
HEOOXIZTHO BUKOPUCTATH BCl BHYTPIIIHI 3aCO0M TPABOBOTO 3aXHCTy, HE 3aCTOCOBYETbCA. B
cupasi /lonnen nporu BenukoOpuranii €Bponeicbkuil ¢y 3 MpaB JIOAWHU MOCTAaHOBUB, IO
HEOOXITHO ,,36UuatiHe GUKOpUCMAHHA 3ac00IB TPABOBOTO 3aXHUCTY, SKI ,,HanesHo OyOymo
egpexmusnumu i aoexsamnumu’. Kpim Toro, B cripaBi Aiain npotu Typuii (1998) cyn BiamiTuB
0COOJMBY Bpa3IMBICTD ,,IOTEPHUINX B HACHIAOK KaTyBaHHS 1 MOCTAaHOBHUB: ,,Y 6unaoky, Koau
ocoba nooae ckapey npo me, wo ii Kamyeanu npeoCmasHUKU 0epicasu, NOHAMMmSI ePeKmueHUX
3acobi6 npasosoeo 3axucmy nepeddavae, Kpim Suniamu KomneHcayii, SAKWoO HeobOXiOHO,
OoemanvHe ma egekmuere po3CAi0Y8AHHS, WO 30amHe GUABUMU NOPYWHUKIE Ma nokapamu
BUHHUX, A MAKOX}C 8I0NOBIOHUL OOCMYN 3AA8HUKA 00 NPOYeOypU PO3CIIOV8AHHS .

He 000B’s3KOBO Tako» BUKOPHUCTOBYBAaTH BCi BHYTPIILIHI 3aCO0HM NPaBOBOTO 3aXHCTY,
SKIIO TOPYIICHHS € eJIEeMeHTOM aJAMiHICTPAaTHBHOI NMpakTukM (TOOTO, Jep)kaBa JOIyCKae
Takoro poay nopymieHss). B cnpasi AxaiBap npotu Typiii (1996), moB’s13aH0i 13 ckapraMu 1o
crartaM 3, 8 1 14 mpo 3HUIIEHHS XWIMX OYJMHKIB Ta BIIACHOCTI TYypeUbKUMH 30pOHHUMH
cuiamMy, €BpPONEWCHKUNA CyJ 3 MpaB JIIOJUHHM IMOCTaHOBMB, LIO0 OYyJIM NPHUCYTHI OCOONIMBI
00cTaBUHM (CTpax 3aCTOCYBAaHHs Mip y BIAMOBIAb MPHU MOJAHHI CKapTy 1 HE 3aTHICTh JEpKaBU
MoKa3aTH, 10 paHilie moai0HI CIpaBy PO3CIIIIyBaIUCS Ta BUHHI HaKa3yBaJKCs), sIKi 3BUIBHSIIOTh
3asBHUKA BiJ] 000B 513Ky BUKOPUCTATH BCi BHYTPIIIHI 32aCO0M MPABOBOTO 3aXHUCTY.

KoHBeHI1is Ipo 3aXUCT MpaB JIIOJIUHU 1 OCHOBOIIOJIOKHUX CBOOO] MOKJIAIa€ HA JACPKABY
MO3UTHUBHE 3000B’s3aHHS 3aXHWIATH TPABO TPOMAJSH, TepeadadeHe B CTaTTi 3, BOJHOYAC
JeprkaBa MOKe Oarato B YOMY JiATH Ha BIACHUU PO3CY/I.

ITo3uTHBHE 3000B’SI3aHHS JIep:KaBM 3aXUINATH Npasa, nependayeHi B KonseHuii mpo
3aXUCT MpaB JIOANHHA 1 OCHOBOIOJIOKHUX CBO0O I, 6a3y€ThCSl HA TAKUX MPHUHIIUTIAX:

- JepkaBa 3000B’s3aHa 3a0e3MeUWTH JOTPUMAHHS BCIX TMpaB, mepeadadyeHux
KonBeHrti€ro, s Beix oci0, 1m0 3HaxoasThes B i1 ropucaukiii (ctarts 1 KonBeHii nmpo 3axuct
IpaB JIIOJIMHH 1 OCHOBOIIOJIOKHUX CBOOON);

- JOTpUMaHHs MpaB, nependadeHnx KoHBeHIliero, Mae 3a0e3neuyBatucs €eKTHBHO Ta
MPaKTUYHO, & HE TEOPETUYHO Ta UIIO30pPHO (MpUHIMN €(PEeKTUBHOCTI, CIpaBa APTIKO MPOTH
Itamii (1981);

- e(exTHBHI METOIM MPaBOBOTO 3aXMCTy IMOBWMHHI OyTH mepemabadeHi BIAMOBITHO O

ctarti 13 KoHBeHIIi1 po 3aXHCT MpaB JIIOJUHH 1 OCHOBOIIOJIOKHUX CBOOO/.
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JoTpuMaHHsA UMX NPUHIMIIB MOKJIAJAa€ HA Jep:KaBy 3000B’si3aHHS BIJIHOCHO TIpaB,
rapantoBaHnx KoOHBEHIIT Mpo 3aXUCT HpaB JIOAMHU 1 OCHOBOIIOJIO)KHUX CBOOOJ: 00O0B’S30K
CTBOPUTU €(QEKTUBHY NpPaBOBY CHUCTEMY 3aXUCTy IaHUX IpaB; OOOB’S30K MOIMEPEHKyBaTH
MOpPYIIEHHST IMX TIpaB; OOOB’S30K HaJaBaTH BIANMOBIAHY iHGOpMAIiI0O Ta peKOMEHJalii,
MOB’sI3aHI 3 MMM TIpaBamMu; OOOB’SI30K pearyBaTd Ha TMOPYIIEHHS IMX TIpaB; OOOB’SI30K
HAJaBaTH FPOMAJITHAM PECYPCH I HONepeKeHHs HOpYIIeH s IuX mpas.'

BinmoBimHo mo crarri 1 KonBenii, nep:kaBa 3000B’si3aHa 3a0€3MEUYUTH JTOTPUMAHHS
npas, 3aKkpirieHuX B KoHBEHIIIT mpo 3aXKUCT MpaB JIOUHN 1 OCHOBOIIOJIOKHUX CBOOOI, JIJIsT BCIX
0ci0, K1 3HAXOMAThCA Mif 11 opucaukiliero. ToMy, B cripaBax Mpo JEMOpTaIliio, MO3UTHBHUMA
000B’5130K He /103BOJIsSI€ BUCJIATH 0c00y B KpaiHy, B sIKii ilf 3arpoKye KaTyBaHHS 1 HEIIO/IChKE
YH Take, 10 MPUHWXKYE TiAHICTh, TOBOKEHHA a0o mokapanHs (Hampuknaza, B cnpaBax Yaxan
npotu BemukoOpuranii (1996), Creopunr mnpotu Bemukobpuranii (1989), . mnpotu
BenukobpuTtanii (1997). Tak, B cnpasi Bapac npotu Isemnii (1992), €Bponelickkuii cyy 3 mpas
JIOJAVHU BUPILIMB, [0 PO3BUTOK MOJITHYHUX MOMIA B YWl YyCyHYB PU3HK, IO ICHYBaB JUIS
3asBHUKA paHille, i J03BOJIUB BUCIIATH HOTO.

Xoua ctatTs 3 KoHBeH1ii He MICTUTh [TpaBa Ha Ha/laHHS MPUTYJIKY, BOHA HAJAa€ BAXKIUBY
MiJCTaBy 014 3a00poHu e6ucianHa 3 Kpainu (L€ TEepMiH 3BUYAHO HA3WBAETHCS NON-
refoulement). BiamoBigHo 10 cymoBoi mpakTuku €BpOIEHCHKOro Cyay MO MpaBax JIIOJWHH,
npaBa JIIOJWHHU TOPYIIye HE TUIBKMA KpaiHa, IO 3AliCHIOE Aii, mI0 cymepeyarh CTarTti 3, aine
TaKOXXK 1 KpaiHa, siKa 3MYyIIye 1HO3EMI[IB TyIud ToBepTatucs (3a00poHa Ha NPOKWUBAHHI,
BHCEJICHHS, BH/Iaua 13-3a CKOEHHS TIPABOMOPYIIICHHS ).

Cmamms 3 Koneenuyii 00rpyHmogye adcontomuy 3a60poHy 6UC1aHHA 1HO3EMIIIB, SIKUM
y JAeprkaBi, KyJIu BOHU OyIyTh BHCJAHI, 3arpoKyIOTh [ii, 110 TOPYILIyIOTh cTaTTio 3 KoHBeHii.
SIk11o iCHYIOTh BaroMi miJICTaBM BBaXKaTH, 1110 1HO3EMEIlb y JAepraBi Oyje miagaBaTUCS MTisIM, 1110
MOPYIIYIOTh MOoKeHHs ¢TatTi 3 KoHBeHIIli, TO B IbOMY BUMAAKYy BiH HE MOXKe OyTH BUCIAHUN
Hi pu SKKUX yMoBax. Lle i€ i y ToMy BUIIAAKY, KOJIH JIIOJIMHA CKOilTa OCOOJIMBO BaXKKUHN 3JI0YMH
(muB. cipaBy Axmen MpOoTH ABCTpii) 4 CBOIMM BUMHKAMH 3arpoKyBajia HaliOHaJIbHIN Oe3meri
(muB. cmpaBy Yaxan mpotu BemukoOputanii). Takoxx mopyiieHHs TEpMIHY T0Jadi 3asiBU PO
HAJaHHA MPUTYJIKY HE TMOBHHHO CIY>)KUTH NPUYUHOIO BHCENCHHS 1HO3EMIIB, 3aXUIICHHX
MOJIOKEHHSIMU CTaTTi 3.

Otox, B ToM yac sik ctaTTs 33 JKeHeBchbKOi KOHBEHIIIT PO cTaTyc OLKEHIB BUKIIIOYAE 3

HaJaHHS 3aXWUCTy BU3HAYCHI T'PYNMH OCIO, HAMPUKIAA Ha MIJACTaBl BHUPOKIB Yy KPUMIHAIBHHUX

119 Dumu Amrep. IIpaBo He mojxBepraThes NMBITKAM W OECUETIOBEYHOMY M YHMIKAIOIIEMY JIOCTOMHCTBO oOpalleHHio win Hakaszanuio (Crates 3).- MaTepuansl ceMHHapa 10

00y4eHHI0 HHCTPYKTOPOB ¢ EBporIeiickoii KOHBEHIIMM O 3allUTe IPaB ¥ OCHOBHBIX CBOOO] YenoBeka.- MuHck, 2003.- 4. 6., C. 2.
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crpaBax, crarta 3 KonBeHiii 3a0opoHse momiOHy NpakTuky. (muB. crpaBy Big 17.12.1996,
Axwmen; Bix 15.11. 1996, Yaxaun).

[Tpu TnymauenHi ctarti 3 KoHBeHIIi BaXJIMBO OI[IHUTH MOTPO3H, IO BUXOJSATH HE BiJ
Jep>KaBu (HAMPUKIIAA, CTOPOHU TPOMAJTHCHKOT BIHHU, CEKTH), SIKIIO TaKi IMOTPO3H HE MOXYTh
OyTH BiIBEpHEHI JEPKaBOIO, YU XK JepkaBa He Oaxkae I[bOTO POOUTH, YU X HE ICHY€E €(PEeKTUBHOL
JIEpKaBHOI BIaIH.

Cratts 3 KoHBeHIIii Takox 3a00pOHs€ BUCHIIKY TPOMAJISH 1HIIOI KpaiHU B Ty KpaiHy, /e
iM Xo4a 1 He 3arpoxye Oe3nocepenHs HeOe3meka >KOPCTOKOTO TOBOKEHHS, alie B SIKiM ICHY€E
HeOe3neka OyTH BHUCIAHMM y Ty KpaiHy, A€ iM 3arpoky€ Take MOPYILICHHS OCHOBHMX IpaB
(«BHCHJIKA MO JAHIKOKKY»).

“IIpuHOMI HEBHCJAHHS” TapaHTYeTbCA TakoX crareto 3 3akoHy Ykpainu “IIpo
OLKEHITB” il BCiX ODKEHINIB, KPIM THX, SKHX 3aCy/DKEHO B YKpaiHl 3a BUYMHEHHS TSIKKOTO

3JIOYHH:

bBidceneyv ne moowce oymu gucianuii abo npumycoso nogepHymull 00 Kpait, e tloeo
acummio  abo ¢800001 3a2podcye Hebe3neka uepes U020 pacy, BiPoCnosioamHs (peniciio),
HAYIOHANbHICMb, 2POMAOSHCMBO (NIOOAHCMBO0), HANEHCHICMb 00 Ne8HOi coyianvHoi epynu abo
NONIMUYHI NePeKOHAHHA.

Biosiceneys ne moowce 6ymu sucnanuil abo npuMycoeo nogepHymuil 00 Kpaiu, oe 8iH Modxce
3a3Hamu  Kamyeanb ma I[HUWUX ICOPCMOKUX, HETOOCbKUX ab0 MAaKux, wWo HPUHUICYIOMb
2IOHICMb, 8UOIB NOBOOIICEHHS | NOKAPAHHS, ADO0 3 AKOI 8IH MOJce Oymu GUCIAHUN AO0 NPUMYCOBO
nosepuymuti 00 Kpaiu, 0e tio2o cummio abo c80000i 3a2podcye Hebe3nexka uepes 1020 pacy,
penieito, HayiOHANbHICMb, 2POMAOAHCMBO (NIOOAHCMEB0), HANENHCHICMb 00 NesHOI coyianbHol

epynu abo norimuyHi nepeKOHaHHsL.

Crin TakoX BKa3aTH Ha MpoUeIyPHi rapaHTii, 110 CTOCYIOThCSI BUCJIAHHS iHO3eMUiB.
Taxk, BinnoBinHo 110 cT. 1 mpoTokony Ne 7 no KonBeHiiii iHo3emelp, IKUi 3aKOHHO TPOKUBAE HA
TEPUTOPIi JepKaBU, HE MOKe OyTH BHCIIAaHMHA 3a 11 MEXI 1HAKIIe HIXK Ha BUKOHAHHS DIIICHHS,
MPUIHATOTO BIAMOBITHO 10 3aKOHY, 1 TIOBUHEH MaTH MOKJIMBICTh: HaBEACHHS JOBOJIB MPOTH
CBOT'O BHCJIAHHS, MIEPETJISY CBO€EI CIIpaBH, NMPEACTABICHHS 3 LI€I0 METOIO Iepesl KOMIETEHTHHM
opranom abo mnepen 0co00r0 4 0codaMH, IPU3HAYCHUMHU [IUM OPTaHOM.

[HO3eMenb MoXe OyTH BUCTaHUH 70 3AIMCHEHHS HOTO MpaB, EPepaxoBaHUX BHUIIE, SKIIO
TaKe BUCJIAHHS HEOOXITHE B iHmepecax nyoniuHo2o nopsoKy abo IPYHmMYEMbCs HA MIDKYBAHHAX

HayioHAIbHOI Oe3neKu.
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Crartsa 4 IIporokonmy Ne 4 nmo KonBeniiii 3a00poHsi€ KOJIEKTUBHE BHUCIAHHS 1HO3EMIIIB.
Koxken iHO3eMelb TOBMHEH MPOXOJWTH MO I1HAMBIIyalbHIM mpouneaypi, ska mnependayae
3BaKeHy U 00'eKTMBHY mepeBipky aaHux. Lle momokeHHs He 3a00poHs€ HagaBaTH TIpymi

1HO3EMIIIB 3a37aJIeTiIb 0OMEKEHE MPaBO Ha MPOKUBAHHS (HAIPUKIIAl, TAMYACOBHM 3aXHCT).

1.4 IIpaBo Ha moBary 10 TiIHOCTi JHIUHHA

IIpaBo Ha moBary 0 T1IHOCTI JIIOAWHH rapaHTyeTbes cT. 28 Koncrutyuii Ykpainu Ta €
aOCOIOTHUM TpaBoM. ['IAHICTH JIIOMWHM 3aXUIIAETHCS SK HAWBHINA COIiaJIbHA IIHHICTH, SKA
3YMOBJIIO€ KOHCTHUTYIIIiHI 000B’s13ku aepkaBu (cT. 3 Koncrutynii Ykpainu). BinmosigHo ocoba
BOJIOJII€ TPAaBOM BUMOTH BiJ{ IHIIMX MOBAaXaTH ii TiJHICTb, TAPAHTIEI0 YOTO € KOHCTHUTYIliiHA
3a00poHa KaTyBaHHS, >XOPCTOKOTO, HENMIOJACHKOTO ab0 Takoro, IO MPUHUXKYE TiTHICTH,
MOBO/DKCHHSI YW TIOKapaHHSA. 3 MeTO0 3a0e3neueHHs (i310JI0TIYHOI 1 MCUXIYHOI IUTICHOCTI
JIIOJICHKOT T1THOCTI 3a00pOHSAETHCS MPOBEACHHS JOCII B HAJl JTFOAbMHU 0€3 iX BITbHOT 3TrO/IH.

[igHICT — 1€ CYKYNHICTh BUCOKHUX MOpPAJbHHX, CBITOTJISAHUX, MPO(dEciiiHuX SKOCTEH
JIOAWMHYU, SKI JAIOTh 1 MiACTaBM i CaMOIIOBAard, JJsl YCBIJOMJIGHHS CBO€1 CyCHUIBHOI
nignocti.!?® TlomaTTs “TigHicTs” Mae 1Bi CTOpPOHM: 00’€KTHBHY Ta Cy0 eKTHBHy. Ilin
00’ €KTHBHOIO (COIIATbHOI0) CTOPOHOO T1AHOCTI PO3YMIETHCS T€, IO K MOpajbHa I[IHHICTh Ta
CYCIIJIbHA 3HAYUMICTh OCOOMCTOCTI BOHA BU3HAYAETHCS ICHYIOUMM CYCIUIBHUM BiJJHOIICHHSM Ta
He 3aiekuTh Bia moauHu. Cy0’ekTuBHA (1HIMBIAyalbHA) CTOpPOHA TiTHOCTI MPOSBISIETHCS B
YCBIIOMJICHHI OCOOMCTICTIO ceb€ MPEeJACTaBHUKOM Ti€l UM 1HIIOI CIUJIBHOCTI UM TIEBHOI TPYIH,
10 O0YMOBITFOETHCSI MOMJIMBICTIO OCOOM BiJI0OpakaTh HE Jvie 00 €KTHBHUU CBIT, a i cede B
IIbOMY CBIiTi, CBOIO pOJb Ta Micuie B HboMy.'?! TTopsia 3 MOHATTAM “TiAHICTB” 3ycTpivaeThes i
YeCThb, K1 € JIOBOJII OJIM3bKi, B3a€EMOTIOB s13aHi, Ta He TOTOXHI. [1i]] MOHATTSAM 4YecTi sIK 00’ €KTY
mpaBa CJiJ] po3yMIiTH OcoOHMCTe HEMaiHOBE OJaro, mo € MO3UTHBHOIO COIIAJIbHOI OIIHKOIO
0coOM B O4YaX OTOYYIOUMX, sSIKA TPYHTYETbCS Ha BIAMOBIAHOCTI ii MistHb (MTOBEIIHKH) 0O
3araJlbHONIPUMHATUX Yy CYCHUIBCTBI YSABJICHB PO J00PO 1 3710 Ta YCBIIOMJICHHI HEIO Li€i OIIHKH.
[TonsaTTs “dgecTh” TEXK BKIIOYAE 00’ €KTHBHY Ta CyO’€KTHBHY cTOpoHHU. [Ipm womy, mpaBoBOMY
peryJIIOBaHHIO Ta OXOPOHI MiJUISATAIOTh TIIBKKA TPABOBIJHOCHHH, IO BHHHKAIOTH CTOCOBHO
30BHIIIHBOT (00’ €KTHBHOT) CTOPOHH YECTI.

3MicTOM TMpaBa Ha TMOBary /A0 TiJHOCTI JIIOAMHM € 3aKOHOJAaBYO BCTaHOBJICHA 1
rapaHTOBaHa JIEP’KaBOIO CYKYIHICTb HOPM, SIKI HAJalOTh KOXHIiM JIIOJMHI BIIEBHEHICTHh Y CBOIi

CyCHUThbHIN IIHHOCTI, MOXJIMBICTh YCBIJIOMJIIOBaTH Cce0€ SK OCOOMCTICTh, MOBA)KaTH BIIACHI

120 PaGinosuu I1.M., Xaspontok M.I. TIpasa moauuu i rpomaasauna. Hasuansuuii nocibuuk.- K.: Arika, 2004, — C.
152.

121 HaykoBo-npaktuunuii komentap LlusinsHoro kojaexcy Ykpainu: V 2 1./ 3a Bixnosia. pea. O.B. J{zepu (kep. aBr.
ko:.), H.C. Ky3nenosoi, B.B. JIyms.- K.: FOpinkom Iatep, 2005.- T. I.- C. 501.
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MOPpaJIbHI TPUHIIMIH ¥ €TUYHI HOPMH, HAITOJIATaTH Ha TIOBa3i 10 ceOe 1HIIMX JII0IeH, JepKaBHUX
OpraHiB Ta iX MOCaZOBUX 1 CIIy’)KOOBUX 0Ci0, a TaKOXkK BUMAaraTH, mod OyIb-sKi CyMHIBU MIOAO ii
MOpaJIbHUX SIKOCTEH 1 eTHYHUX NMPUHLUIIB OyJIN HaJIC)KHUM YNHOM OOIPYHTOBAHI.

[IpaBo Ha moBary A0 TiHOCTI Ta YECTI CKIAJAETHCS 3 HACTYITHUX CKIIAJOBHUX:
- MPaBO Ha HEJOTOPKAHICTh YECTI Ta T1AHOCTI;
- MPaBO HA 3aXHCT YECTi Ta T1THOCTI.

Kouctutynis VYikpainu ¢opmynoe aOCOMOTHY BHUMOTY MIOJ0 HEMPUITYCTHUMOCTI
BUMHEHHS OyIb-SIKUX Ji{, IO TOCITA0Th Ha TiAHICTh JoauHu. OQHAaK BUHUKAE MUTAHHS 1100
Mipuia TIAHOCTI JIFOAWMHH, OCKUJIBKM Taka OI[IHKAa TICHO TOB’si3aHa 13 OCOOMCTICTIO KOXHOL
moauHu. CaMe TOMY 3pOCTa€e poJib Cyy MIOA0 HaJaHHS OI[IHKY 3 MUTaHHs 3a0e3MeYeHHsI TIpaBa
Ha TMOBAry TiAHOCTI ocoOu. Pazom 3 TuM, CyJ HE MOXKEe BIACTyHaTH BiJ] 3aralbHUX CTAaHIAPTIiB
3a0e3nedYeHHs TIPaB JIFOAWHY BiJ] TIOCSITaHb Ha 11 rigHICTh. B cBOiif nmpakTuii €Bponeichkuii cy 3
NpaB JIFOIMHU BU3HAYUB TOBOJDKCHHS a00 IMOKapaHHs, IO MPUHUXKYE TiAHICTH K TTOBOKCHHS
a0o0 MoKapaHHs, K€ BUKJIMKAE Yy TIOTEPIIOTo MOYyTTS CTPaxy, XBUIIOBAHHA 1 HEOBHOIIHHOCTI,
110 3/1aTHI MPUHHU3UTH 1 00pa3UTH HOTo abo 37amMaTu Horo Gi3uYHUN Y MOPATIBLHUIA OTIip.

B okpemux akrtax €Bpomneiickkoro Cyay 3a3Ha4a€eThCs, IO 10 aKTIB KOPCTOKOTO,
HEJIIOJICHKOTO 1 MPUHMKYIOYOTO TiAHICTh MOBODKEHHS TpeOa BIIHOCHUTH TaKi, K MO30aBICHHS
CHY, Xap4yBaHHS 1 BOJH, 0araToroAMHHE CTOSIHHSI O1J1s1 CTiHH, O/ISSTaHHS KAIIOIIOHIB, YTPUMaHHS
B MPHUMILICHHI 3 MOCTIHHMUM Ta TOJOCHUM 3ByKOM a0o y mifgBami, A€ JIIOJUHA PHU3UKYE
Hapa3uTHUCS HAa HEOE3NMeKy Hamaay IIypiB, PO3JIY4YCHHS MaTrepi 3 HEMOBISAM, MOMIICHHS
3I0POBOI JIFOJMHMA 0 TICHXIYHO XBOpPUX TOIIO. Hana3Bu4ailHO >KOPCTOKOIO Tpeba BU3HATH
3aTPUMKY TPUBAJICTIO B KUIbKA POKIB MK BHHECEHHSM Ta BUKOHAHHAM CMEPTHOTO BHPOKY,
TOOTO KOIM JepaBa HE IOTPUMYETHCS PO3YMHOTO CTPOKY JMJIsi OCKAp>KEHHS BHUPOKY 1
MPUAHATTS PIIICHHS MPO MOMUIyBaHHA. [[pUHMKYIOUMMU TiAHICTH JIOAWHU Tpeba BH3HATH 1
Takl Jii, SK OrOJNIHHS TOJOBHM, BHCTaBJCHHS OTOJEHOI JIIOJWHHM Ha OYl IHIIUX JIIOJEH,
NPUMYIITYBAaHHS OASTaTHCA TaK, MIOOW 1€ BUKJIMKAJIO HACMIIIKH, MPUMYIITYBaHHs iCTH HEICTiBHI
pedoBuny Ta in.'?? 3BuyaiiHo, IO OIIHKA KTy AK )KOPCTOKOTO, HEMIOACHKOTO i IPHHUKYIOYOTO
TIAHICTE TIOBO/DKCHHSI 3QJICKUATHh B CYKYITHOCTI Takux OOCTaBHH, SK TPHUBAIICTh Ta
IHTEHCHUBHICTh BIJMOBIIHOTO MOBOJHKEHHS, WOTO HACTIAKUA ISl 3I0POB'Sl JIFOAWHH, CTaTh, BIK,
HOTIEPEIHIH cTaH 310pOB's Ta 1HIII iHAWBIAYaIbHI 0COOIMBOCTI MOTEPILIOTO.

BigmoBigHo nmo cr. 50 KpumiHanbHOTO KOAEKCY YKpaiHH, MOKapaHHsS HE Mae Ha MeTi
3aBAaTH (PI3MYHUX CTpaKJaHb a00 TPUHU3UTH JIOJACHKY TiAgHicTh. CHcTeMa TOKapaHb y

KpUMIHQJIBHOMY TpaBi YKpaiHM HE MICTUTh TOKapaHb, AKi O mepembadaid MOpyBaHHS,

122 PaGinosuu I1.M., Xaspontok M.1. [Tpasa jirojunu i rpomajsauna. HapuansHuil nocionuk. - K.: Arika, 2004. —
C. 154.
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HAHECEHHs TUIECHUX YIIKO/KCHb YW 3aBJaBaHHS (I3MYHOTO 000 abo OyyiM CIpsSMOBaHI B
OCHOBHOMY Ha TIPUHWKEHHS YeCT1 1 T1THOCTI JTFOANHH.

Haii0inpmr yacTo yecTb Ta TiIHICTP MOXYTh IOPYIIYBATHUCH ILUISXOM IOIIMPEHHS
HeZ0CTOBIpHOI 1HpopMmartii. [Ipu 11bOMy HEBOKIMBO, IKUM CIIOCOOOM 31HCHIOETHCS TTOIIUPEHHS
takoi iHpopMmalii (yCHUM, MUCHbMOBHUM, 3a JIOMIOMOTOI0 TBOPIB MHUCTEIITBA, MIMIKH, JKECTIB, 3a
noroMororo 3MI, enexkTpoHHUX KOMyHikamii Tomo). OCHOBHUM € Te, 00 aaHa iHpopMallis
CTOCyBajach IeBHOI ocoOu, Oyna BUKJIaJeHa HEJOCTOBIPHO Ta MOpYIIyBala JaHi OCOOHCTI
HEMalHOBI MMpaBa.

[Ipu oMy HEOOXITHO 3ayBakKMTH, IO MpakTukKa €Bpomneiickkoro Cyay 3 MpaB JIOIUHA
BUXOJIUTh 3 TOTO, IO, KOJH HEIOCTOBipHA 1H(MOpPMAILS CTOCYEThCA MMyONiYHOI o0coOu
(MOJIITUYHOTO J1isya, IEPKABHOTO CIIYKOOBIISI TOIIO), TO MPABO HA HEJOTOPKAHHICTD TiHOCTI Ta
YeCTi € Jeno oOMexeHuM 3a 00csrom Ta 3mictom. [IpaBa Ha HETOTOPKAHHICTH T1AHOCTI Ta YECTi
my0JIiYHOT 0COOM MIIATAIOTh 3aXHUCTY JIMIIIE Y BUMAAKY, KOJH IIs1 0co0a joBee, o iHhopmarlris
HOLIMpEHa “3 A6HUM 31UM ymuciom”, TOOTO 13 3HaHHAM ii HENMPaBIUBOCTI a00 i3 HEXTyBaHHAM
NUTAHHS MPO IX MPaBAMBICTh YU HEMPABIMBICTH (IUB., HANPHUKIAJ, pilleHHsA y crpaBi «Hbro-
Mopk Taitme» mporu CamiBana (New York Times v. Sullivan') un «Kypric ITa6nimiar Ko.»
npotu batca (Curtis Publishing Co. v. Butts).

OnHak TOWIMPEHHs HEAOCTOBIpHOI iHGopMamii € [Janeko He €IMHUM CII0COOOM
NOPYUICHHS TiAHOCTI Ta 4YecTi. Bkazane mpaBo MoOXke MOPYIIYBaTUCh TaKOX 1 y BHIIaJKax
BYMHEHHS HE3aKOHHHMX HACWIBHHUIIBKHX il MMPOTH 0COOM, HANIPUKJIIAJI, KaTyBaHHs, JKXOPCTOKOTO,
HEIIOJICPKOT0 a00 TaKoro, IO TMPHHIKYE IIOACHKY TiTHICTh, TOBO/KCHHS Ta TOKapaHHS,
NPUMYCOBUX MEIUYHUX JIOCTI/IIB Ta €KCIIEPUMEHTIB, CEKCYaJIbHUX JOMaraHb TOIIO.

BigmoBimHo g0 ct. 23 [uBimpHOro komekcy VYkpaiHu, ocoba Mae mpaBo Ha
BIJINTKOTyBAaHHS MOPAJIbHOI IIKOAM, 3aBAaHOI BHACIHIIOK MOPYLIEHHS ii MpaB, Y TOMY YHCII
TaKoi, MO MOJATaE y MPUHUKEHHI YeCTi 1 TIHOCTI, a TaKOX JIJIOBOI pemyTallii rpoMaasiHiHa.
3rigHo 3i cr. 297 LIK Ykpainu, dizuuna ocoda Mae mpaBo 3BEPHYTHUCS JO CYIy 3 MO30BOM IPO
3axUcT ii TigHOCTI Ta 4YecTi, a cr. 277 nporo Kojekcy BCTaHOBIIOE MOPSIIOK CIPOCTYBAHHS
HEJIOCTOBIpHOI 1HOpMAIlii, y TOMY YHCII Takoi, 0 MPUHIKYE YecTh 1 TiAHICTh moauau. KK
VYkpaiHu MICTUTh 3HAYHY KUIBKICTh HOPM, SIKUMH BCTaHOBJICHA KPUMiHaJIbHA BiAMOBITAIbHICTh
3a 3JI0YMHH, OCHOBHHM a00 JOJAaTKOBUM Oe3mocepenHiM O00'€KTOM SKHX € 4YeCTh 1 TIIHICTh
ocobu. lle, 3okpema: crarti 121—126, 129 (pi3Hi BUAM TUIECHHX YIIKOMKEHb 1 IMOTpo3a
BOMBCTBOM), 142 (HE3aKOHHE MPOBEJEHHS MOCHIIB Haa JIOAWHOI0), 146 (He3akOHHE 1M030aB-
JICHHSI BOJII 00 BUKpaJeHHS JTIOANHM), 152—156 (3rBanTyBaHHS Ta 1HII cTAaTeBl 3JI04YMHM), 161
(mopy1eHHs piIBHOMPABHOCTI TPOMAJISH 3aJI€KHO BiJ X pacoBoi, HalliIOHAJIBHOI HAJIEKHOCTI a0

CTaBJICHHS JI0 PEJIirii) TOIIO.
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1.5 CBo0ona nepecyBaHHs i MpaBo HA BUIbHUI BUOIP Micls MPOKUBAHHS

CBobona mepecyBaHHs 1 IpaBo Ha BUOIp MicIs nepeOyBaHHs Bepie OyJu rapaHTOBaHi
crartimMu 13 1 14 3aranpHOi nexnmapanii mpaB JIOAMHH, 3TITHO 3 SKUMH KOKHA JIIOJJMHA M€
MpaBO Ha CBOOOJy TMEpeCcyBaHHs 1 00paHHS cOO1 MICIIS MPOKUBAHHS B MEXaX KOPJOHIB KOXKHOT
JIep>KaBH, TIPaBO 3aJIUIIATH Oyb-sAKy KpaiHy, BKIIOUAIOUM TaKOX ii BIACHY, 1 TOBEPTATHCS 0
CBOE€1 KpaiHu, MMPaBO IIYKATH MPHUTYJIOK Bij MepeciiayBaHb (32 BUHATKOM TaKHX, SIKI BUKIHMKaHI
BYMHEHHSIM HETMOJITUYHOTO 3JI0YMHY a00 MISSHHAMH, 10 cynepedars nijsM 1 npunuunam OOH)
B IHIIMX KpaiHaxX 1 KOPUCTYBATHCS UM MpUTYIKOM. Binmosimno 1o ct. 3 IIpotokomy Ne 4 no
KoHBeHI1ii mpo 3aXUCT MpaB JIOJUHN 1 OCHOBOIIOJIOKHUX CBOOO]T , )KOHA JIFOIMHA HE MOXE OyTH
no30aBjeHa npasa B3y Ha TEPUTOPIIO AepP>KaBU, TPOMAJISTHUHOM SKOT BOHA €.

3rigno 31 cr. 33 Koncrutyuieto Ykpainu, cBo0o1a epecyBaHHs 1 IpaBo Ha BUIbHUI BUOIp
Miciisi mepeOyBaHHS HaJIe)KaTh KOXKHIM JIFOJMHI, sIKa Ha 3aKOHHUX TJCTaBax mepeOyBae Ha
TepuTOopii YKpaiHu, 1 BKIIOYAIOTh B ceOe: CBOOOy MepecyBaHHS TEPUTOPIEI0 YKpaiHH; IPaBo HA
BUIBHUN BHOIp MOCTIHHOTO YM TUMYACOBOTO MICIISI MPOXKUBAHHA Ha TepUTOpPil YKpaiHu; MpaBo
BUIBHO 3aJIMIIATH TEPUTOPiI0 YKpalHW; MpaBO TpoMajIsHUHA YKpaiHM B OyIb-AKHil dYac

MOBEPHYTHUCS B YKpaiHy.

€CIIJI nos'asye eapaumii npasa Ha 80000y nepecy8anHs i3 HeNpunyCmuMicmio
MPUBAIOYO20 OOMEIHCEHHS MONCIUBOCMI 0COOU BIILHO NEPecy8amucs 8 3aleHCHOCMI 8i0 1020
iHmeHcugHocmi ma macwmaoy. AKwo 3ampumants nPooOULOCs 3 MEmMoK aHAli3y Kposi, mo
60oHO nionaoae nio cm. 5 €KII/I nasimv y momy 6unaoky, Koau 60HO MALO Micye HABIMb
nPOmMsA2OM Hempueano2o cmpoky. Haeimv nogeprenns nioo3proeanozo y 1imaxy 3 Memoro 1oco
suodaui € 0OMedNceHHAM c80000U NepecyBaHHs. 3axucm HAGimMb HAOAEMbCA ) MOMY BUNAOKY,
KOU 0COOaM, Wo ULYKaoms NPUMYIKY, 8 aeponopmy 3a00pOHAEMbCs 6 130 Y Kpainy, maxk wo 8

HUX He 3aTUaAEMbCsl IHAKUWLO20 6UX00Y, HIdC 3HAX0OUMUCH Y MPAH3UMHIL 30Hi aeponopniy’?>,

Micuem mnpoxuBaHHsa (QizuyHoi ocodu BiamoBinHO A0 mnonoxkerb [IK VYkpainu
BU3HAETHCS JKUTIOBUI OYIMHOK, KBapTHpa, IHIIC MPUMIIIECHHS, NIPUAATHE U TPOKUBAHHS B
HbOMY (TYPTOXHTOK, TOTE€Jb, TOIO), Y BIIMOBIIHOMY HACEJICHOMY IyHKTi, B SIKOMY (i3U4HA
ocoba MpoKUBA€E MOCTIHHO, TepeBaXkHO a00 TuMYacoBo.'** Boaxouac Komcrurymidnuit Cyn
VYkpainu B cBoemy pimeHHi Bix 28 BepecHs 2000 poky HMOCTaHOBUB, LIO Mifl CJIOBOM “MicIie
MPOKKUBaHHSA ", TI0 3MICTY cTarTi 24 KoHcturynii YKpainu, MaeTbcsi Ha yBasi MiCIe MPOKUBAHHS

oco0M TI0 TepuUTOpiaNbHIN o3HaIi (Ceno, Ccenuiie, MICTO Y IHINA aJMiHICTPaTHBHO-

123 Swraitn K. OchoBHble npasa 1 cBobosl. — C. 88.
124 HaykoBo-npaktuunuii komentap L{usiibHoOro Kostekcy Ykpainu: Y 2 1./ 3a Bignosia. pen. O.B. [{3epu (kep. aBT.
ko:.), H.C. Ky3nenosoi, B.B. JIyms.- K.: FOpinkom Iatep, 2005.- T. 1.- C. 520.
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TEpUTOpiaJIbHA OJMHHUIIS), @ HE KOHKPETHE >XHTJIOBE NPUMIMICHHS. Y 3BSI3KY 3 IIUM P
HAayKOBIIIB BBAXKAE, 1O TUILKU TAKE PO3YMIHHS MiCIls MPOKHBAHHS € BipHUM. >

Ilpaso ocobu Ha sinvHuli 6ubip Mmicys npodcusanHs TIOKIANAE Ha JEpKaBy HeraTHBHI
000B’SI3KH HE BYMHATH TNEPEIIKOJ 0co01 moao BUOOpPY Micis moceneHHs. JlepkaBa Hece
MO3UTHUBHI 3000B'sI3aHHsA 110 3a0€3MEUYCHHIO TAKOTO PEeXUMY peecTparii Gpi3uuHux ocio, sKuid
OM HEe MEepemKo/KaB 3AIHCHEHHIO TpaBa Ha BUIBHUH PO3BUTOK OCOOUCTOCTI, 30€pexeHHs
MUTICHOCTI ciM’i Ta POAWMHHHMX 3B’S3KiB, 3MAIMCHEHHS AUTOBOI Ta mpodeciiHOl isIBHOCTI
JFO/TMHHU.

Bignosigao nmo IIpotokomy Ne 4 no KouBeHmii mpo 3axucT TmpaB JIOJAUHHA 1
OCHOBOITIOJIO)KHMX CBOOOJ, 3/AIMCHEHHS IIpaBa Ha BUIbHE IIepecyBaHHs, cBOOOAY Micls
NPOXKMBAaHHS B MEXax TEpPHUTOpii Oyab-sKOi JOepXaBH 1 MpaBO 3alUINATH Oyab-siKy KpaiHy,
BKIIIOYAIOUM CBOIO BIIACHY, HE IMIJUIATA€ JKOJHHUM OOMEXKCHHSM, 3a BUHATKOM THX, SKi
nepeabaveHi 3aKOHOM 1 € HEOOXiIHUMH B JEMOKPaTHYHOMY CYCHIJIBCTBI B I1HTEpecax
HAI[IOHAJILHOT YW TPOMAJIChKOI O€3MeKH, /ISl MiATPUMAaHHS MyOJIiYHOTO TOPSIKY, 3armo0iranHs
37I0YUHY, JUIS 3aXUCTY 3JI0pOB'St UM Mopaii abo 3 METOI0 3aXHCTy MpaB i cBOOOA iHIIUX OCI0.
KoxeH, xTo 3akoHHO mepeOyBae Ha TepuTOpii Oyab-IKOI Jep’kKaBH, Ma€ IPaBO BUIBHO
MepecyBaTHCs 1 BUTbHO BUOMPATH MICIe TIPOXKUBAHHS B MEXKaX 1€ TepUTOpii.

30kpema, Taki OOMEXEHHsS BBEACHO IIOTOYHHUM 3aKOHOJABCTBOM YKpaiHHM IOJO:
NPUKOPJIOHHOI CMYTH, 1€ Ji€ MPUKOPAOHHHNA PEXUM; TEPUTOPIi MPUKOPAOHHUX 3aTI3HUYHUX Ta
aBTOMOOUIBHUX CTaHI[IH, MOPCHKHX Ta PIYKOBUX MOPTIiB, a€POIMOPTIB Ta a€POAPOMIB, BIIKPUTHX
JUIST MDKHApPOJHOTO CIIOMYyYCHHs; OOMEXEHHS TepecyBaHHS 1 IMOCEJICHHS oci0, mo BiaOynu
KpUMiHaJIbHE MOKapaHHS y MicUAX M030aBJIeHHS BOJI Ta nepeOyBaroTh MiJ] aJAMIHICTPATUBHUM
HATJSA0M; OOMEXEHHS TPOXKUBAHHA Yy 30HI OOOB’SI3KOBOTO BiJICENIEHHS 3a HACIiIKaMu
karactpobhu Ha YopHoOmnwscekiiit AEC; mimo3proBaHOro, OOBHHYBAYE€HOTO Ta TMIJACYIHOTO Y
BUTJISIAI TAMUCKA MTPO HEBHUI31T 00 B3ATTS 111 BAPTy B SIKOCTI 3aM001KHOTO 3aX0 1y TOIIIO.

[uBinpHuit Komekc Ykpainu (ct. 29) BcTaHOBIIOE OOMEXEHHS TpaBa Ha BUOIp Micls
NPO’KMBAaHHS 3aJIeKHO BiA BiKy (ismuHOi ocobm, 11 mie3matHocTi. Tak, micueM NpOXUBaHHS
¢bi3uyHOi 0CcOOM, sKa HE JOCsATNIa JECATH POKIB, € MicClle TMpOXUBaHHSA 11 OaThKIB
(ycuHOBIIOBaYiB) a00 OJHOTO 3 HUX, 3 KMM BOHA MPOXXUBAE, OIMIKyHa a00 MICIIE3HAXOKEHHS
HABYAILHOTO 3aKJaJy YH 3aKjaJy OXOpPOHHM 3MI0pOB's, B SKOMY BOHa MpoxuBae. MicueM
NpOKKUBaHHS (HI3UYHOT 0COOM y BIlll BiJl JECATU O YOTUPHAALATH POKIB € MiClle TPOKUBAHHS ii
OaTpkiB (yCHHOBIIOBauiB) ab0 OJHOTO 3 HHUX, 3 KHM BOHa TIPOXHBA€E, OIIKyHa abo

MICII€3HAXO/KEHHSI HABYAJILHOTO 3aKJIaay YH 3aKJIaay OXOPOHHU 370pOB'S TOIIO, B SKOMY BOHA

125 Auncumosa M.®. TlpaBo Ha cBOGOJY NEPENBHKEHHUS U CBOOOIHBIN BBHIOOP MECTOXKHMTENLCTBA B YKpPaWHE:
HCTOPHSI, COBPEMEHHOE COCTOSTHUE | MEPCTIEKTUBBI Pa3BUTHS.- 3amopoxkbe: Jukoe [Tone, 2005.- C. 139.

154



MPOKMBAE, SIKIIO I1HIIE MICIIE MPOKUBAHHS HE BCTAHOBJICHO 3a 3r0JIOI0 MDK JWTHHOIO Ta
O6arpkaMu (YCHHOBJIIOBAYaMH, OMIKyHOM) a0 OpraHisaui€lo, sika BUKOHY€E LIOJ0 Hel (QyHKIIi
omikyHa. ®i3uuHa ocola, sika AOCATIa YOTUPHAIIMTH POKIB, BUIBHO 0o0HMpae cobi wmicue
NPO’KUBaHHS, 32 BUHITKOM OOMEXEHb, SIKi BCTAHOBJIIOIOTHCS 3aKOHOM. MicCIieM NpOKHUBaHHS
HEJI€31aTHOT O0COOM € MiCIle MPOKWUBaHHSA ii omikyHa ab0 MICIE3HaXOMKEHHS BiAMOBIAHOL
oprasizaiii, sika BUKOHYE€ 111010 Hei (QyHKII{ OmiKyHa.

[Ilomo mrykauiB MpUTYIKY, TO BiamoBinHO 1o 3akony Ykpainu “TIpo OikeHuiB” ocoOa,
CTOCOBHO SIKOT MPUMHSITO PiIlICHHS TTPO 0(OPMIICHHS IOKYMEHTIB JIJIs BUPIIIECHHS MUTAHHS 1100
HaJaHHS CTaTycy ODKEHIA, Ma€ TpaBO Ha MPOKUBAHHA y POJIWYIB, y TOTEIN, MigHAHOM
KHUTJIOBOTO MPHUMIIICHHS a00 KOPHCTYBaHHSA JKUTJIOM, HAaJaHUM Y IIyHKTI THMYacoBOTO
po3mitieHHs OixkeHIiB. BomHouac Taki ocobu 3000B's13aHi:

- y pa3i ofep)KaHHS HaIpaBJICHHS OpraHy MIrpamiiHoi ciay>KO0u BiAOyTH 10 BU3HAYEHOTO
MICIISI THMYAcCOBOTO TMPOXKHBAHHSA 1 MPOTATOM TPhOX pOOOYMX JHIB 3apEECTPyBaTUCA Y
BIJITIOBITHOMY OpTraHi CIIELIaJIbHO YIIOBHOBAXXEHOT'O LIEHTPAJIBHOTO OpraHy BUKOHABYOI BIAIM 3
NUTaHb TPOMASIHCTBA Ta peecTpallii Gpi3uyHuX 0cio;

- TOBIIOMJISITH OpraHy MiIrpamiiHoi ciayk0Hu, J0 sSKoro OyJio MOJaHO 3asiBYy, MPO CBOI
BHUI3M 3a MEXI TEpUTOpli aaMIHICTPATUBHO-TEPHUTOPIATbHOI OIWHUIII YKpaiHW, Ha SKYy
HOUTMPIOIOTHCS TOBHOBAYKEHHS IILOTO OPTaHy.

Ocoba, sakiii HamaHO craTyc ObLKEHIT B YKpaiHi, Mae piBHI 3 rpomMaasHaMu YKpaiHu
mpaBa Ha TEPECYBaHHS, BUIBHUN BHOIp MICL TNPOXKUBAHHS, BUIbHE 3aJUIICHHS TEPUTOPIl
Vkpaiau, 3a BUHSATKOM OOMEXEHb, SKI BCTAHOBIIOIOTHCA 3aKOHOM. BomHowac ocoba, sikiit
HaJIaHO CTaTyC OKEHIs, 3000B'A3aHa:

- MOBIIOMJISAITH TIPOTSATOM JECSTH POOOYMX JTHIB OpraHy MirpamiiHoi ciayxoOu 3a micueM
MPOKUBAHHS TIPO 3MIHY MICISl MPOXWUBAHHS, HaJaHHS TMPUTYJIKY a00 JT03BOJy Ha IOCTIHHE
MIPOKUBAHHS B IHIIIN JIEpKaBi;

- y pa3i 3MiHM MiCI TPOXKMBaHHS 1 Mepei3ny 10 aJAMiHICTPaTUBHO-TEPUTOPIaIbHOT
OUHMII YKpaiHM, Ha SIKy IMOIIMPIOETHCS KOMIICTEHIIis IHIIOIO OpraHy MIrpamiiiHoi ciryxo0wu,
3HATHCS 3 OONIKY 1 CTaTH Ha OOJIK y BIAMOBIIHOMY OpraHi MITpamiifHOi CIy»OH 3a HOBUM
MICIIEM MPOXUBaHHA. B3ATTs Ha OONIK y Oprani MirpamiiHoi ciy>xOM 3a HOBHM MicCLIeM
NPO’KMBAHHS € MiICTaBOIO JJIsl peecTpallii y BiAMOBIIHOMY OpraHi CIeIiaIbHO YIOBHOBa)KEHOT'O
[IEHTPAJILHOTO OpraHy BUKOHABYOI BJIQIM 3 MUTaHb TPOMASIHCTBA Ta peecTpalii (pi3u4HuX 0cio;
- IPOXOJIUTH IIOPIYHY MIEPEPEECTPAIliI0 Y CTPOKH, BCTAHOBJICHI OPTaHOM MIrpaIiiiHoi ciIy»K0u 3a
MICIIEM MPOKUBAHHS.

Oco0a, sika oTpuMala MOBiIOMIEHHS CYIy MPO MiATBEPHKEHHS PIIIEHHS MPO BiJIMOBY B

oopMIICHHI JOKYMEHTIB JJIsi BHUpIIIEHHS NHUTAHHS LIOJAO0 HAJAHHS CTaTycy OLKEHLs 4 Y
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HaJaHHI cTaTycy ODKeHIs, a00 BTpaTy 4M MO30aBJICHHS CTaTyCy O1KEHIIS, TOBUHHA 3aJIMIIUTH
TEPUTOPII0 YKpaiHU B YCTAHOBJIICHHUN CTPOK, SIKIIO BOHA HE MA€ IHIIWX 3aKOHHUX ITiJICTaB JUIS

nepeOyBaHHs B YKpaiHi.

1.6 IIpaBo Ha moBary /10 MPUBATHOIO i CIMEIHOTI0 KU TTSH, )KUTJIA | KOPEeCIOHIeHILil

IIpaBo Ha moBary a0 NMPUBATHOIO i CiMEHHOro KUTTA. Bu3zHaualbHUM KpOKOM B
npolieci ajganranii 3aKoHOJaBcTBa YKpaiHM 110 3akoHonaaBcTBa €C cTayio NMPpUHHSATTA 3aKOHY
Vkpaiau “IIpo BUKOHAaHHS pIlIEHh Ta 3aCTOCYBAHHS MPAKTUKU CBPOIMEUCHKOTO CYAy 3 IpaB
moauHu”. BIANOBIAHO 710 MOJIOXKEHb JAHOTO 3aKOHY CYJU 3aCTOCOBYIOTH IPH PO3IJISII CHpaB
KoHBeHI1i10 TIPO 3aXUCT MpaB JTIOJUHN i OCHOBOMOJOKHUX cB0OOA 1950 poky 1 mpoToKomu 10
Hel, 3rogy Ha OOOB'SI3KOBICTh SKMX HagaHo BepxoBHoro Pamoro VYkpaiHu, Ta HpakTHKY
€BporneicbKoro cyy 3 mpas JIIOJUHU SK JpKepeno npasa. CaMme ToMy, NpU AOCTIIKEHH] TOHATTS
Ta 3MICTY JIaHOTO IpaBa Ha OCOOJIMBY yBary 3aciyroBy€ aHaii3 MPaKTUKH €BPONEHCHKOro Cyay
3 [IpaB JIIOAMHHU.

BinnmoBigHo 10 monoxkeHs cT. 8 KoHBEHIIT Mpo 3aXKCT MpaB JIOJUHH 1 OCHOBOIIOJIOKHUX
cBoOon 1950 p., parudikoBanoi Ykpainoro 17 mumas 1997 p., Ko’keH Mae mpaBo Ha MOBary o
CBOTO MIPUBATHOTO Ta ciMeiHoro UTTsA. Bonnoyac Koncturymis Ykpainu (ct. 32), [luBiibHui
kogekc Ykpainu (ct. 3, cT. 301), CimeitHuit kogekc (cT. 7) Ta iHIII HOPMATUBHO-TIPABOBI aKTH
rapaHTyIOTh caMe OCOOMCTE JKUTTS Ta Woro taeMHuiio. Tak, cr. 12 3aranbHoi nexnaparii mpas
moauan 1948 poky, 10 B OCHOBHOMY 3aXHIIIA€ TEPUTOPiabHY Ta KOMYHIKAI[iHHY NTPUBATHICTD,

rapaHTye:

Hixmo ne mooice 3a3nasamu 6e3niocmagHo2o mpyuaHHs y 1020 ocobucme ma cimerine
orcumms, 0e3niocmagHo20 NOCA2AHHA HA HEOOMOPKAHHICMb 1020 JHCUMILA, MAEMHUYIO U020
KopecnoHoenyii abo Ha uoco yecmv i penymayiro. Koodxcna noouna mae npago na saxucm
3aKOHOM 6i0 NOOIOHUX BMPYUAHb YU NOCA2AHD.

B HaykoBiif JiTepaTypi 3ycTpiuaeThcsl TaKoK TepMiH “TipaBo Ha mpuBaTHicTs”.'?¢ 3
CY4acHOI TOYKH 30pY BUIUIAIOTH YOTHUPH ACHEKTH MPUBATHOCTI:

* inghopmayiiina npueamuicms (BKIIOYaE B ceOe BCTAHOBJICHHS IMpaBHUI 300py Ta o0iry

NEePCOHAIBHUX JTAaHUX, TAKUX K, HAIPUKIa, iHpOpMaIlis Mpo CTaH 310pOB’s TOLIO);

126 Neraneuime awms.: IlpaBa moauau B Ykpaini — 2004. Jlomopigs IpaBo3aXMCHHX opraisamiii./ 3a pen. €.
3axapoga. I. Parm, B. fIBopchkuii./ Ykpainceka ['enbcincbka crinka 3 mpas JroauHu.- Xapkis: @omio, 2005.- C. 84
(312 c.); Tlasrok Awnzpiii BanepiiioBud. MiKHapOJIHO-IPaBOBUH 3aXHMCT IIpaBa JIIOAMHH Ha TNPUBATHICTh
nepconidikoBanoi iHpopmauii: Juc. xann. ropuna. Hayk: 12.00.11/ KuiBchkuii nauionamsHuil yH-T iM. Tapaca
Hlepuenka. — K., 2004. — 205 apk.; IlpaBo Ha UpPUBATHICTE: PO3BUTOK  KOHIEMLIl.//
http://www.internetrights.org.ua/index.php? page=chapters&id=1
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* minecHa npusamuicms (CTOCYEThCS 3aXUCTY BiJ BTpy4aHb CTOCOBHO (DI3UYHOTO CTaHY
JIO7IeH, HANTPHUKIIA/l, TECTyBaHHS 111010 BXKHBaHHS HAPKOTHKIB Ta 1H.);

* KOMYHIiKayiuna npusamuicme (ToOTO Oe3NeKa Ta MPUBATHICTH MOIITOBUX BiPAaBICHB,
Tene(OHHUX PO3MOB, €JICKTPOHHUX MOBIIOMJICHB Ta 1H.);

* mepumopianvua npusamuicms (CTOCYE€ThCS BCTAHOBJICHHS OOMEKEHb Ha BTPYYaHHS B
JIOMAIITHE Ta 1HIIE CepeIOBUIIe, HATPHUKIIAI, poOode Miclie Ta iH.).

[Tig “noHATTSIM 0cOOUCTE KUTTS HAYKOBII PO3YMIIOTh MOBEAIHKY (i3UMYHOT 0COOM 1032
MeXaM{ BUKOHAHHSI HEIO0 PI3HOMaHITHUX CYCIIJIBHUX OOOB’SI3KiB, TOOTO MOBEMIHKA 1 JisSUTBHICTh
moauHA Yy cepi ciMeitHuX, ToOyTOBUX, OCOOMCTHX, IHTUMHHUX Ta 1HIIMX BIAHOCHH, CIIPSIMOBaHa
Ha JIOCATHEHHS 0COOMCTOI METH Ta 3a0BOJICHHs BIACHUX 10Tped. >’

[Ilomo po3yMiHHS 3MICTy TMpaBa Ha NpPUBATHE KUTTS, TO aHali3 MPAKTUKU
€BpOIEHCHKOTO CYy 3 TIpaB JIFOJAWHM MMOKa3aB, 1m0 cT. 8 KOHBEHIIT Mpo 3aXKCT MpaB JIIOAUHH 1
OCHOBOIIOJIOKHUX CBOOO]] TapaHTye:

1) suznauenns (necanizayiro) cmamycy ocodbu, Mo € HeOOXITHUM ISl peami3allii mpaBa Ha
MPUBATHE XKHUTS, B TOMY YHCJi 1 IPaBO HAa BU3HAYCHHS CTaTyCy TPAHCCEKCyasiB, Ta MPaBO Ha
JIOKYMEHTH, 110 TOCBITYyI0Th 0co0y (Tak, y cripasi “CicoeBa Ta iumi npotu JlaTtsii” (2005 p.)
OyJ10 3a3HAYEHO, 110 JepkaBa MOBMHHA HAJAATH MOXKJIMBICTh 3aIlIKaBICHUM 0Cc00aM 3/1HCHIOBATH
cBOi mpaBa 0e3 BTpydYaHb i, AKILIO 1€ HEOOXiZHO, Ma€ BXHUTH JUIS I[bOI'O MO3UTUBHUX 3aXOJIB.
Came Tomy, €Bponelchbkuid CyJ 3 MpaB JIIOJWHHU MMOCTAaHOBMB, IO TpHUBaja BigmoBa JlaTsii y
BU3HAHHI IIpaBa 3asBHUKIB Ha MOCTiHE MPOKMBAaHHS CTAHOBWJIA BTPYYaHHS Yy IXHE MpPaBO Ha
TI0BAry 0 MPUBATHOTO KUTTH...”)!%8;

2) npaéo na Qizuuny ma ncuxiuny neoomopkanicmo moounu (Tak, y cnpasi “Inmacc mpotu
Crnonyuenoro KopomnierBa” (2004 p.) €Bpomnelicbkuii Cya 3 MpaB JIIOJUHU TTOCTAaHOBHB, IO
pillIeHHs TPU3HAYMTH JIIKYBaHHS TMAIllEHTy TOMPU 3alepedyeHHs HOro MaTepl CHPHYMHHIIO
BTPy4YaHHs y HOTO TNpaBO Ha IOBary N0 MPUBATHOTO JKHUTTS, 1 30KpemMa MpaBo Ha (Hi3W4dHY
HesoTopkaHHicTh. BomHowac y cmpasi “Ilpitti mpotu CnosryueHoro Koposiersa” (2002 p.)
€BponeiCchKUil ¢yl 3 MpaB JIOAUHMA 3a3HAYMB, II0 XO4a MOHITTS OCOOMCTOI CAMOCTIHHOCTI €
BOKJIMBUM TPHUHIIMIIOM, Ha MIJCTaBl SIKOTO TIyMadaTbCs TapaHTii CT. 8, BIH HE O3HAYa€ MPABO

0cobu Ha cyilu/ 3i CTOPOHHBOIO I0MOMOro)'%’;

127 HaykoBo-npaktuunuii komentap [{usiibHOro Kostekcy Ykpainu: Y 2 1./ 3a Bignosia. pen. O.B. [{3epu (kep. aBT.
kout.), H.C. Kysuenosoi, B.B. Jlyus.- K.: FOpiakom IuTtep, 2005.- T. L.- C. 506.

128 Jleranbuime jgus.: pimenns y cnpasax “Cicoesa Ta immi nporu Jlatsii” (2005 p.), “Kpictin T'yasin npotu
0O6'eqnanoro Kopomniscta” (2002 p.), “CmupHosa npotu Pocii” (2003 p.).// http://www.dhcour.coe.fr

129 Neranbuime jgus.: pimenns y crnpasax “Inmacc mporu Crnonyuenoro Koponisctea” (2004 p.), “X. i Y. mpotu
Hinepnannis” (1985 p.), “Mikynanu npotu Xopsarii” (2002 p.), “IIpirti nporn Cnonydenoro Kopomisersa” (2002
p.).// http://www.dhcour.coe.fr
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3) npaso Ha cendepry idenmupikayiro, ceKCyaibHy OpiEHmMayiro, cmamese HCumms ma
3a60pony 0y0b-aKkux gopm cexcyarvrnozo nacuirpbemsa (Tak, y crnpasi “M. C. mpotu bonrapii”
(2003 p.), €Bponeiicekuii CyJ 3 TpaB JIOAWHA BKa3aB Ha Te, IO CT. 8§ MOKJIA/IA€ HA JIEPIKaBY
MO3UTHBHI 3000B'sI3aHHST BIPOBAIUTH B JIII0 KpUMIHAJIBHE 3aKOHOJABCTBO, sike O mepembdadano
e(eKTUBHE TIOKapaHHs 0Ci0, BAHHUX Yy BUMHCHHI 3TBAITYBAHHS, 3 OJHOTO OOKY, a 3 IHIIOTO -
3a0€3MeUnTH HAJNEKHE 3aCTOCYBAaHHS IHOTO 3aKOHOJABCTBA 4epe3 E(PEKTUBHE PO3KPUTTA
BiANoBiAHUX 37104uHIB. CyJl TakoX 3a3HAUMB, IO JIEp:KaBU-wieHW Pamy €Bponmu moroauinch
po Te, IO KpUMIiHATI3aIlisd CTATEBUX 3HOCHH 3 0C000I0, KOTpa HE Ja€ CBOIO 3r0/y Ha CTATEBUMA
KOHTAaKT, HE3aJIe)KHO BIJ] TOTO, YM YHMHHUTH IMOTEpIijia 0coda omip, Yu Hi, € HEOOXITHUM MJIs
e(peKTHBHOTO 3aXMCTY KiHOK Bia HacumbcTpa.)'?;

4) npaso Ha BinbHUL PO3BUMOK O0cobucmocmi 1 TPaBO IIOJUHU HAIArOJHKYBaTH U
PO3BHBATH CTOCYHKH 3 iHIIIMMH JIFOJIbMHU Ta 30BHIIIHIM cBiToM'*!;

5) npaso Ha inghopmayito npo ceoro ocody (Tak, y cmpasi “Mikynud mpotu Xopsatii’
(2002 p.) €Bpomelcbkuii Cya 3 MpaB JIOJAWHU NOCTAHOBUB, IO, “...32i0HO 3 NOJONHCEHHAM NPO
nogazy 00 NpUBaAmMHO20 HCUMMSA, KOHCEH NOBUHEH MAmu 3M02)Y 3'ACY8amu KOHKpemHi 8i00MOCmi
npo C8010 0COOY K KOHKPEMHY JIOOUHY I W0 Npaso Jr00UHU HA MAKy iHPopMayit € 3Haudyuo
3A605KU CBOEMY GUBHAUAILHOMY 6NIUBY HA ii ocobucmicms...”. Y crnpaBi “3HaM€HCKas MPOTH
Pocii” (2005 p.) €Bpormeiicbkuii cya 3 mpaB JIOAUHU 3a3HAYMB, IO TONPH T, M0 JUTHHA
HApOJIMJIach MEPTBOIO, Y 3asiBHHULI 3@ Yac BariTHOCTI KMOBIPHO BCTAHOBUBCS TICHHI MPUPOIHO-
TICUXIYHUH 3B'A30K 13 11010M. BOoHa XOTija 1aTH MEPTBOHAPOKEHIM AUTHHI IM's 1 TOXOBATH ii.
Cyn Takox 3ayBayKuB, 110 Oa)KaHHSI 3asBHUIII BiOOpa3UTH B OQIMIMHUX JOKYMEHTaX CIPaBKHE
MOXO/DKEHHS JWTUHU O€3MepeyHO OXOIUTIOBAIOCH 1i MPHUBATHUM JKUTTSIM Yy CEHCl CT. 8
KonBenuii. ¥ cmpasi “Tekeni npotu Typewuunu” (2004 p.) cyn BCTAaHOBHB, IO BiIMOBa
HaIllOHAJLHUX CY/AIB JI03BOJUTH 3asBHHUII 3JIMIIUTHA CBOE JIBOYE MPI3BUINE MICIS OAPYKEHHS €
HecHpaBeTHBUM BTPYUYaHHSAM Y ii IpaBo HA MOBAry 10 MPUBATHOTO KHUTTS. ) 2%

6) npaso n0OuHU HA 300padiceHHs. cebe ma C8020 NPUBAMHO20 Jcumms Ha homozpaghisx,
gioeomamepianax (Tak, y pimeni mo cmpasi “I'annoBep mpotu Himewunmnu” (Hannover v.

Germany) (2004 p.) €BponelicbKuii Cyn 3 MpaB JIOAWHU 3a3HA4MB: “...He 6yno cymmuisis, wjo

ONYONIKY8AHHS PIZHUMU HIMEYbKUMU HCYPHATIAMU homocpahitl 3aa8HUYi wooo ii NOBCAKOEHHO20

130 Nleranphime guB.: pimenHs y cmpaax “M. C. mporu Bbomrapii” (2000 p.), “B. nmpotn ®panuii” (1992 p.),
“Byprraprn npotu IIBeiinapii” (1994 p.), “amken nporu Cmomydenoro KopomiscTBa” (1991 p.), “Jlacki,
xarrapn 1 bpayn nporn Cnomnydenoro KopomiserBa” (1997 p.), “Jlactir-Ilpin i Bekerr npotn CromydeHoro
Kopomisera” (1999 p.), “Cwmir i I'peiini nporu CnioiyueHoro Kopomisersa” (1999 p.).// http://www.dhcour.coe.fr
131 Nleranbuime nuB.: pimenns y cnpasax “Byprrapri nporu lseiinapii” (1994 p.), “Mikynnu npotn Xopsarii”
(2002 p.), “CmupnoBa npotu Pocii” (2003 p.), “bprorreman i lloiiren nporn Himewunnu” (1977 p.), “Cinabpac i
Hzsytac nporu Jlureu” (2004 p.).// http://www.dhcour.coe.fr

132 JleranbHime aus.: pinenns y cnpasax “Mikymuu nipotu Xopsarii” (2002 p.), “3uamenckas nportu Pocii” (2005
p.), “Texeni npotu Typeuunnu’ (2004 p.).// http://www.dhcour.coe.fr
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arcummsi, 0e cghomoepaghosana 6oHa cama 4u 3 iHWUMU THOObMU, 3ayinae cgepy ii npusamuozo
acumms. 'V 36'a3xky 3 yum Cyo 6346 0o yeacu obcmasunu, 3a AKUX 6Y10 3po0NeHo 3HIMKU: 0e3
giooma uu 3200u 3aa6HUYL, a4 8 OesKuxX eunaoxkax - maemno...”’)'**;

7) npaso na maemuuyio Kopecnoroenyii, menegounnux posmos (Tak, y cnpaBax "Jlabita
npotu Iramii” (2000 p.), “TlonTopaupkuii, Ky3nenos, Ha3apenko, /lankeBuy, AmieB 1 Xoxmaud
npotu Ykpainu" (2003 p.) Oyno BU3HAHMM HOPYIICHHS CT. 8 LEH3ypa JIMCTYBAaHHS YB'S3HEHUX
oci0 He IuIIe M0 PIAHMX 1 HAaBMaKW, ale 1 MDK HUMH Ta iX ajgBokatamu. Kpim Toro,
€BpOMEHChKUN Cyl 3 TpaB JIIOAWHW 3a3HA4uB, 110 TNpPaBO Ha TOBary J0 TaEMHHUII
KOPECIOH/ICHIII1, KOTpe nepeadadeHo ct. 8 KonseHrlii, 0Xorioe mpaBo Ha HEOOXiH1 3aCO0H IS
JUCTYBaHHs (MapKd, KOHBEpPTH, 1.T.JA.), 3a0€3MEUYCHHs SKUX MJIS YBSA3HCHHUX € TO3UTUBHHUM
060Bs3KOM JepkaBu. ) 34;

8) npaso na oscumno, npudamue Ons 3abe3nevenus npusamuozo xcumms (Tak, y crpasi
“HoBocenenpkuii mpotu Ykpainu” (2005 p.) €Bponelicbkuii Cy 3 IpaB JIOAUHU 3a3HAYMB: ... 3
ciung 1996 poxy no Oepesns 2001 poky 3asBHuUK OyB mo30aBieHUIl KBapTHpuU Ta OyB
BUMYIICHUHN JKUTH 31 CBOEIO JPYNKHUHOIO y TpeTix oci6. Cyn mani BiaMmivae, 10 UBUIbHA CIIPaBa
3asgBHMKA TpUYl pO3TJsfanacs YKpaiHCBKMMHM CyJaMd Ta [[0 Led po3riisl 3aKiHYUBCSA
NPUHHATTSAM pimieHHs Big 6 ciung 1999 poky, sskum Oyno BU3HAHO MPaBO 3asiBHUKA Ha CIIPHY
kBapTupy. Cyzl He BIIEBHEHHIA, 1110 CY/I0Bi OPraHH BXKWJIM BCIX MOXJIMBHX 3aXO0/iB JUIs TOTO, 100
3aXUCTUTH MPUBATHE 1 CIMEIHE JKUTTS 3asBHHKA i 4ac cyJoBoro posrisay. Bimnmosigno Cya
BBAXKA€, 10 YKPAiHCHKI Cy/lM HE BUKOHAJH MOBHICTIO 3aBJaHb, SKI Ha HUX MOKJIAJAIUCh B CHUITY
TIO3UTHBHUX 3000B's13aHb JIEPKaBH BiMOBIHO 70 MOJI0XkeHb cTaTTi 8 Konsenmii.”!*>. V cnpasax
“MomnnoBaH Ta iHmi npotu Pymynii” (2005 p.), “Anryn npotu Typeuunnu” (2004 p.), “Ailinep
ta iHmi npotu Typewuumnu” (2004 p.), “Xacan lmbxan nporu Typewuunu” (2004 p.) mii
MPEJACTaBHUKIB BJIQAM IO MiANaly, 3pyHHYBaHHIO TOMEINIKAaHb 3asBHHUKIB Ta 1HII MOPYIICHHS 3
OOKy JIepkaBH, IO 3MYCWJIHM 3asBHUKIB 3aJIUIIUTH CBOi IOMIBKH W OCEJSTHCS 3€0UTBIIOTO0 Y
HENPUJIATHUX [UIsl TIPOKUBAHHSA CHOpyAaX, €BpPOMEHCHKUI Cyn 3 TMpaB JIOJAWHH BHU3HAB
MOPYLIEHHAM CTaTTi 8 (MpaBa Ha TOBary 0 HPUBATHOTO, CIMEHHOTo XKHUTTS Ta 10 *utaa)'®®.

Kpim Toro, €Bpornelicbkuii cy 3 IpaB JIIOAUHN BU3HAB AWM, TIOCTIMHI IITyMH 1 CUJIbHI HETIPUEMHI

133 Nleranbuime nus.: pimenns y cnpasax “T'annosep npotu Himeuunnn” (Hannover v. Germany) (2004 p.), “Tlex

npotu O0'equanoro Kopomnisctea” (2003 p.), “Cuiakka npotu Itanii” (2005 p.).// http://www.dhcour.coe.fr

134 JleranpHime nuB.: pimeHHs y cnpaBax “JlabGita mporu Irtami” (2000 p.), “Ilonropanpkmii, Ky3Hemos,

Haszapenko, lankeBuy, AnieB i Xoxnmda nporu Ykpainun" (2003 p.), “Kpycnena npotun ®@pannysskoi PecryOuikn”
(1990 poky), “Xan mporu OG'ennanoro Kopousisera” (2000 p.), “Emui Tta inmi npotn Typewunnu” (2003 p.),
“JlaBentc mpotu Jlatsii” (2002 p.), “Kotner nmpotu Pymywnii” (2003 p.).// http://www.dhcour.coe.fr

135 JleTanbhimie auB.: pimenns y crpasi “Hosocenenpkuii npotu Yxpainu™ (2005 p.).// http://www.dhcour.coe.fr

136 Jletanbuime aue.: pimends y cnpaBax “Mosmosan Ta inmi nporu Pymynii” (2005 p.), “AnryH mpotu
Typeuunnn” (2004 p.), “Ajinep ta inmi nporu Typewuunn” (2004 p.), “Jloran ta inmwi npotu Typeuunnu” (2004
p.), “Xacan [npxan npotu Typeuuannan” (2004 p.).// http://www.dhcour.coe.fr
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3arax, M0 MOoOISITh HECTEPITHUM KUTTSI, 1 030aBJIAIOTh MOKIIMBOCTI KOPUCTYBATHUCS JKUTIIOM,
TAKUMH, 10 3aBJAI0Th KOy IPHBATHOMY Ta CiMeiftHoMY KHTTIO.!27).

[Tpu po3rasiai psay cupaB €BpONEHCHKUIN Cy[ 3 MPaB JIIOJAWHU TPUHIIOB 10 BUCHOBKY, IO
cTaTTs §, TOJIOBHOIO METOIO SIKO1 € 3aXHUCT OCOOM BiJ] CBABUILHOTO BTPYYaHHS 3 OOKY Jep>KaBHHUX

OpTraHiB B4/, MOJKe TAKOXk OYTH 3aCTOCOBaHA y cepi BiTHOCHH MiXK CAMUMH JTIOIBMH. 8

B cmpasi “Himin npotrt Himeuunan™ (1992) €Bpornielicbkuii cya 3 MpaB JIIOAUHU 3a3HAUNB:

“29. Cyo He sgadxcae, wo MONCIUBO YU HEOOXIOHO 0amu SUYEPNHE BUHAYUEHHS NOHSMMA
“npusammuoco sicumms’”. Byno 6 3aHa0mMo cy8opum 0OMeHCeHHAM 1020 IHMUMHOIW cpheporo, Oe
KOJCHULL MOJICE JHCUMU CBOIM BIACHUM OCOOUCUM HCUMMAM, AK 6IH Oadxcae, i mum camum
YiIKoM GuKkItouumu 306HIWHIL ceim 3 Hei. llosaca npusamnozo dcumms NOGUHHA MAKOIC
BKIIOYAMU 00 0€sIKOI MIpU NPaso 8CMAHOBII08AMU | PO36UEAMU BIOHOCUHU 3 THULUMU THOObMU.

binvwe moeo, 30aemuvcs, nemae npunyunosux niocmas, wob nowammsa ‘“‘NpueAmMHO20
arcumms” UKIIOUANLO Npogecitiny OJisinbHicmyb 1 JisIbHICMb 01108020 Xapaxmepy, came ) c8oill
pobomi Oinbuticms a00ell MAE BeIUK)Y MONCIUBICIL PO36UBAMU GIOHOCUHU 3 308HIUHIM

ceimom '3,

HuBiibHuii komexkc Ykpainu (cr. 301) mependauyae Taki ejleMeHTH IpaBa Ha
ocodmcTe KUTTH:

- TMIOBHOB&XEHHSI MAaTH OCOOMCTE JKUTTSI, SIKE BKIIFOUA€E B c€0€ MOKIIUBICTH (hi3UIHOI 0COOH
OyTH HOCIEM JJaHOTO OCOOHMCTOrO OJara;

- TIOBHOBA)XEHHS BU3HAUATH CBOE OCOOUCTE JKUTTS;

- TIOBHOB@)XCHHS Ha O3HAOMIJIEHHS 3 OOCTaBMHAMH OCOOMCTOTO JKUTTS (LI€ O3HAYaE, IO
oco0a caMOCTIMHO BH3HAYa€ KOJIO OCi0, SIKI MOXKYTh BOJIOJIITH iH(OpMarliiero mpo ii ocoducre
KuTTsA. Pi3udHa 0coba MOXKEe AaTH JO03BII Ha MOMMPEHHs i€l iHpopMalii 1HIMM ocobaM y
BU3HAYEHUX HEI0 MeXax nomwupeHHs. OAHak y BUMAAKaX, KOJIM LE MPsAMO IepeadadyeHo B
3aKOHI, B 1HTEpecax HalllOHAJbHOI Oe3MeKH, eKOHOMIYHOro 10OpoOyTy Ta MpaB JIOAWHH, TaKe
oco0urcTe HEeMalHOBE MTPaBO MOXKE OyTH OOMEXEHE);

- TMIOBHOB&XEHHsI 30€piraT y TAEMHHII OOCTaBUHU CBOT'O OCOOMCTOTO JKUTTA (11 O3HAUaE,
mo ¢izuyHa 0cobda Mae MOXKIJIHMBICTb HEPO3TOJIOIIYBAaTH OOCTAaBUHHM CBOTO OCOOMCTOTO JKUTTA

CaMOCTIHO, @ TaKO)X BUMAaraTd TaKoro HEPO3rOJOUICHs BiJ IHIIMX OCi0, 110 BOJIOAIIOTH TaKOIO

137 Ileranpuime ams.: pimends y copasax “Jlomec Ocrtpa nporu Icmamii” (2005 p.), “I'eTToH Ta iHImi IpoTH
O6'ernanoro Kopounisersa” (2001 p.), “Mopeno I'ime3 npotu Ienanii” (2004 p.).// http://www.dhcour.coe.fr

138 Jleranbuime numB.: pimenus y cnpasax “Hosocenenpkuit npotn Vipainu” (2005 p.), “Jlones Ocrtpa npotu
Icmanii” (1994 p.), “Crooproxiy mnpotu Pymynii” (2004 p.), “Mikymna nporu Xopsatii” (2002 p.).//
http://www.dhcour.coe.fr

139 Egponeiickuii Cyn o mpasam uenoseka: M36pannsie pemenns. B 2 1. — T. 1. — M., 2001. — C. 769 — 770.
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iHdopmartie. [lo Takoi iHopmarlii BiTHOCUTHCS JiKapCchKa TAaEMHUIISA, TAEMHUIISI YCUHOBIICHHS,
TAEMHUIS JIUCTYBaHHS, TelAe(QOHHMX pPO3MOB, TenerpadHoi Ta iHIIOI KOPECTOHAEHII],
aJIBOKaTChKa TA€MHUIIS, TAEMHUIS BUMHIOBAHUX HOTapialibHUX [id, OaHKIBChKAa TAEMHHIIA,
JepkaBHa TaeMHUIA. Taky iHGopmarliiss Moxe 30upaTucs, 30epiraTucsi, BAKOPUCTOBYBAaTUCS Ta
MOIIMPIOBATHCS JIMIIIE Ha OCHOBI 3aKOHY B IHTEpecax HaI[lOHAIbHOI OE3MEeKH, €KOHOMIYHOTO
n00po0yTy Ta mpaB JIIOMHH. );

- MOBHOBQ)XCHHSI BUMAaraTH 3aXMCTY MpaBa Ha OCOOUCTE KUTTS.

[IpaBo Ha moBary a0 NMPUBATHOTO Ta CIMEHHOTO XHUTTS Tepeadadae i mpaBo 0co0M Ha
indopmaniro npo npuBaTHe Ta cimeiide kuTTs. [locTyn mo iHdopmarii npo nepcoHaabHI JaHi
ocobu rapanrtyerbes cT. 32, 4. 3 KoHeTuTyii 1 HOMMpPIOEThCA Ha iHPOpMaLito, SKa MiAnaaae mija
OXOpOHY, BU3HAYCHY 3aKOHOM, SIK JepKaBHA 4H sIK iH(popmarlist 3 oOMexxeHuM aoctynoM. Ocobda
Ma€ MpaBo 3BEPTATHCS 13 3alMUTaMU IIOJI0 MpaBa Ha O3HAWOMJICHHS BIOMOCTEH Mpo cede, 10
BEAYThCSl KOMIICTCHTHHMH OpraHaMu BJagd, Ta HamaHHS O(QImiHHOTO TOKYMEHTa, IO
CTOCyeThCs 1 ocobucTo. Y pexkumi mpasa Ha iH(opmariio ocoda Moxke poOUTH 3aIUTH OO0
onepkaHHs 1H(pOpMAIlii, sika MICTHTBCS B I0CKhE crienciayxk0. Ocoba BIpaBi BUMaraTi BHECEHHS

3MiH 200 BHIIpaBIICHb 110 iHGOpMaIIii, IKIO BOHA HA 11 TyMKY € HETOYHOIO a00 ITOMUITKOBOIO.

Konemumyyitinuii Cyo gionocums 00 KoH@hiOenyiunoi ingopmayii ceiouenHs npo ocoby
(oceima, cimeunuti cmau, penieitiHicms, cman 300po8’s, 0ama i Micye HApPOOI’CEHHS, MAHOBULL
cman ma iHwi nepconanvri oaui). Ocoba modnce ockapicumu 00 cy0y NpOmMunpasHi oii opearis
nyoOniuHOI 61a0U i NOCados8ux 0cib, NONIMUYHUX NAPMIl, THWUX 00 EOHAHbL 2POMAOSIH, 3ac00i8
Macosoi ingopmayii.

Koncmumyyitinuii Cy0 xoncmamysas, wo 6 Ykpaini icHye npobiema npusedenHs
2any3e6020  3aKOHOO0ABCMBA MA  NPABO3ACMOCO8YOI  NPAKMUKU YV IONOGIOHICMb 00
KOHCMUMYYIUHUX 2apaHmiil He0omopKanHocmi ingpopmayii npo ocoby. 3oxkpema, Cyo eusnas
HEKOHCMUMYYIUHUMU NOPAOOK HAOAHHA NCUXIAMPUYHOI OONOMO2U MA HAOAHHS 8I00MOCHel NPO
ACUXIYHULU CIAH 2POMAOSH, OCKIILKU Ye He 8I0N08I0aE HOPMAM I 3a2albHOBUIHAHUM NPUHYUNAM
MIHCHAPOOHO20 NPABA, KOHCMUMYYIIHUM 2APAHMIAM, WO NPU3800Ums 00 NOPYUIeHHs NPpaea Ha
noeazy ocobucmozo i cimeiinozo xcumms ocobu'*.

Esponeticokuii Cyo 3 npag n00UHU BUHAE, WO MOJCE MAMU Micye Je2imuMHe 8mpyYanHs
Y npueammue Hcumms y Qopmi cmedceHts 3a 00000, AKe Moxce Oymu UnpagoOaHUM 3 MOMUBIE
CYCRINIbHOT HeOOXIOHOCMI, 36AXCAIOYU HA ,,MEXHIYHI O0CACHEeHHS 3aC00i68 WNIOHANCY | 8I0N0BIOHO

3acobie cnocmepedicenua” i ,,pozeumox mepopuzmy 6 €6poni 3a ocmauui poxu”, momy

MOXMCIUBO, WO ,,OiANbHICMb abo Hebe3neKka, npomu AKOI CHPAMOBAHA HU3KA 3AX00i6

140 Pimenns KCY y crpagi K.I'. Yerumenka Ne 5-3m Big 30.10.1997 p. // KCY PB. — 1:47.
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CHOCMEPEMNHCeHHsl, MOJce MPUeamu poKAMU, HABIMb OecAMUNIMMAMU NICAA 3YNUHEHHS YUX
3ax00ig”. Ilodanvuie nogidomienHs 0coou nPo 3ax00U CMENHCEHHS ,, MOdiCe Y 3HAUHOMY CYNEeHi
nocmagumu nio 3azpo3y O00CMPOKOBY Memy, AKA Nepuionodamko8o 66aXdcalacs NPUHUHOIO
gedenns cnocmepesicenns’” !,

Koncmumyyitinuti Cyo nos'sizye npaeo noounu na inghopmayiro iz npagom 3sHAUOMUMUCS 3
giooMocmaMU NPO Hel 8 Opeanax nyoOaiuHOI 61a0uU, YCMAH08AX i Op2anizayisx nyoaiuHo2o npasa,
AKWO Yi BIOOMOCMI He € 0epHCABHOI0 AOO THUIOIO 3AXULEHOI0 3aKOHOM MaEMHUYero. 30Kpema,
MeOuyHa IHGpopmayis 3 0OMeNceHUM OOCMYNOM (CBIOUEHHST NPO CMAH 300pP08’s THOOUHU,
icmopito it x60poou, npo mMemy 3anpPoNnoOHOBAHUX OOCTIONCEHb | NIKYBANbHUX 3AX00I8, NPOCHO3
MOMCTIUBO20 PO3BUMKY 3AX60PIOBAHHSA) MOdce Oymu 8UOAHA JiKapem HA BUMO2y NAyicHma,
YleHig 1020 cim’i abo 3aKOHHUX NPeOCMABHUKIE NOSHICMIO i 8 docmynHitl hopmi. Pazom 3 mum,
JIKap Moodice 00MeNCUmu HA0aHHs NayieHmMosi makoi inghopmayii y nosHomy 06 ’emi, Koau noHa
iHhopmayiss Modce 3auKoOUmu nayienmosi, maxy iHopmayiro 1iKkap moxce Ha0amu y noGHOMY

06’emi Ons unenie cim'i abo 3akoHHUX npedcmasHukie nayicuma'*.

Ocoba mMae mpaBoO Ha CIIPOCTYBAaHHSI HEJIOCTOBIPHOI 1H(GOpMaIlii mpo cede 1 WieHiB ciM’1 Ta
mpaBa BHMAaratu BWIy4YeHHs Oyab-skoi iH(opmarlii, a TakoX MpaBO Ha BIAIMIKOTyBaHHS
MaTepiaqbHOI 1 MOpanbHOI MIKOAM, 3aBAaHOI 30MpaHHSAM, 30epiraHHsAM, BUKOPHUCTaHHAM Ta
MOIIMPEHHSIM Takoi HeIocToBipHOI iH(opmarii. Ile € abcomoTHe mpaBo 0codu, BiAMOBIIHO Ha
CyIM TIOMHUPIOETHCS KOHCTUTYIIIHHA BUMOTAa HEMPHUITYCTUMOCTI BiAMOBU Yy 3axucti. Jlms
MOJIITHKIB Ta JEP)KaBHUX [iA4YiB TOMIMPIOETHCS BUMOTA MPO MUPIIY cdepy TOMyCTHMOL
KPUTHKH, SKIIO Mae Micle OmyOJiKyBaHHs iHpopMalii mpo HUX Ta WICHIB iXHBOI CiM’i, TOMY
06’€eM MPABOBOTO 3aXKCTY € BY’KYUM, HiX y IIPHBATHUX 0Ci6*.

3aKOHOMABCTBO YKpaiHU Ja€ BU3HAYCHHS MOHATTS “CiM'sl”, SIKUM OXOILTIOIOTHCS OCOOH,
IO CIIJIBFHO MPOKUBAIOTh, MOB'SA3aHI CHIJIBHUM MOOYTOM, MalOTh B3a€EMHI IMpaBa Ta OOOB'S3KH
(ct. 3 CK VYkpainm). BignosigHo 1o 4. 3 cr. 16 3aranpHoi Aexiapauii mpaB JIOAUHUA CIM’S €
NPUPOJHUMHU Ta OCHOBHHUM OCEPEAKOM CYCHUIBCTBA 1 Ma€ MPaBO HA 3aXUCT 3 OOKY CyCIHiJIbCTBA
ta aepxkasu. Ct. 291 11K Ykpainu rapanrtye ¢izuuniii 0co01 mpaBo Ha CiM't0, IO BKJIFOYAE TaKi
€JIeMaHTH:

- mpaBo Ha ctBopeHHs ciM’i (4. 1 ct. 4 CK VYkpainu). Crarrs 12 KonBeHuii npo 3axuct

IpaB JIOJUHU 1 OCHOBOIOJIO)KHHUX CBOOOJI BCTAHOBIIIOE, IO YOJIOBIKHM Ta JKIHKH, SIKi JOCSTIIN

141 Pimenns €CIUI y cnpasi Knac npotu Himewuunu // Esponeiickuii Cyn no npasam uesnoseka: W30paHHbie
pewenus. B2 1. —T. 1.- M., 2001. - C. 175, 178.

142 Pimennst KCY y cnpasi K.I'. Yerumenka Ne 5-3m Big 30.10.1997 p. // KCY PB. — 1:47.

143 TTus. Pimenns €CIUI y cnpasi Jlinrenc npotu Asctpii / Esponeiicknii Cyn no npasam uenoseka: M36panubie
pemenns. B2 1. —T. 1. — M., 2001. — C. 527.
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NUTFOOHOTO BIKY, MalOTh IPaBO Ha OJIPY’KEHHS 1 CTBOPEHHS CIM'T 3TiTHO 3 HaIllOHAJLHUMH
3aKOHAMH, SIKi PETYJIIOIOTh 3/11HCHEHHS IOTO MPaBa.

- mpaBo Ha BuOip ocib ms yrBopeHHs cim’i (cT. 24 CK Ykpainu), npaBo 6aTbkiB 00UpaTH
HApOJKYBATH M JITEH UM YCHHOBIIIOBATH 1 SIKY KIJTbKICTh, @ TAKOXK 1HII TTOBHOBAKCHHS;

- mpaBo Ha nepedyBanHs B ciM’1 (4. 3 c¢1. 4 CK Vkpainn);

- TIpaBO Ha MoBary Ao cimerHoro kutTs (4. 4 ct.4 CK Ykpainn);

- TIPaBO Ha MiATPUMAaHHS 3B’S3KiB 13 WIEHAMH CBO€T CiM 1.

Koncmumyyitinuti  Cyo  3a3uauus, wo po3yMiHHA noHamms ,uieH cim’i”  cnio
oughepenyirosamu  6i0  eany3i  3akonooascmea. 3oxkpema, Cyo ni0 unenom  cim’i
BILICLKOBOCIYHCO0BYSL, NPAYIBHUKA MINiYii po3ymie ocib, AKI 8i0N08I0AOMb MAKUM KPpUMEPIM:
@) KposHi (POOUHHI) 38 'a3KU aO0 Wat0OHI 8IOHOCUHU,; NOCMILIHE NPOICUBAHHSA 3 YUMU OCOOAMU,
8€0eHHs 3 HUMU CHITbHO20 2ocnodapcmea. Tomy 0o kamezopii uneHie cim’i Hanexcamo:
OpYIHCUHA (HON08IK), OambKu, OiMu He3ANeHCHO 8I0 MO2o, Y € Yi Oimu 6)0b-K020 3 NOOPYIHCHCA,
CRIbHI YU YCUHOBTICHI, HAPOOXCEH] Y w00l abo no3auiitoOHi; 6auU3bKi pooudi ma iHwi pooudi,
AKI He nepebyeaioms y 6e3nocepeoHix poOUHHUX 36 'A3Kax, ympumanyi'**.

Esponeticokutt Cyo 3 npas 100uH, nio NOHAMmMAM “cimeitnozo d»cumms’” po3ymie KpoeHi
38'A3KU MIdC OAUSLKUMU POOUYAMU, HANPUKIAO, Midc 0idycem i oHykamu (Mapkc npomu Benveii
(1979-80). Taxoorc 60HO nowUpIOEMbCA HA OCIO, WO CRIILHO NPOACUBAIOMb NPU HASEHOCTT MIJIC
HUMU OIU3BKUX 83A€EMUH T (hinaHnco8oi 3anedcnocmi, (cnpasa X npomu [llsetiyapii), a maxooic Ha
yusinoni woou (4, b, i B npomu Benuxkobpumanii).

YV cnpasi Kpoon npomu Hioepranoie €CIII 3asnauus: ‘Y 6yov-axomy eunaodxy Cyo
8paxo8ye, wjo noHamms ‘‘ciMeuno20 xcumms’’, K 60HO BUHAYEHO 6 CM. 8, NOWUPIOEMbCS He
MinbKU HA WIOOHI 83AEMUHU, a Modice @Kmouamu Hwi Gakmuuni “‘cimeini 8ysu”, Koau
napmuepu NpoNCUBArdmMsv pazom nosa waooom...Tam, Ax npaeuno, cnilbHe NPONCUBAHHA €
0008'33K06010 YyM0O6010 Ol MAKUX B3AEMUH, MW 0COOIUG] OOCMABUHU MONACYMb MAKOHC
CYHCUMU NOKAZHUKOM MO020, WO GIOHOCUHU HOCAMb O0CUMb NOCMIUHUL Xapakmep O/

CMBOpPEeHHs akmuyHux ‘‘cimeiinux 8y3”.

[TpaBo Ha 3axucT ciM'T Ta 30epekeHHs il €JHOCTI Mae CyTTE€BE 3HAYCHHS JUJIS 3aXHCTY MpaB
OikeHiB. 3rigHo 31 cr. 4 3akony Ykpainu “Ilpo OikeHIIB” YkpaiHa crpusie 30€pexeHHIO
eaHOCTI ciMer OixkeHIiB. UneHu ciMm'i ocobu, sikiii B YKpaiHi HagaHO cTaTyc OiXKEHIl, MalOTh

mpaBoO 3 METOK BO33'¢qHaHHSA CciM'i B'iXatm m0 YKpaiHu 1 oTpuMatd cTtaTyc ODKeHIs (3a

144 Pimennss KCY y cnipasi moao TiymMadeHHs TepMina ,unen cim’i” Ne 5-pn/99 six 03.06.1999 p. / KCY PB. —
1:396.
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BIJICYTHOCTI yMOB, mepeadadeHux ao63. 2-4 ct. 10 3akony “IIpo OikenmiB”). 3 MeTolO
B033'€IHaHHS CiM'T O1KEHII MalOTh PABO BUTBHO 3IMIIUTH TEPUTOPII0 YKpaTHH.

IIpaBo Ha moBary a0 :kuTJa i kopecmoHaenuii. Kpim mpaBa Ha moBary 10 CBOTO
NPUBATHOTO 1 ciMmeitHoro >kutTs cTarrss 8 KoHBeHIi mnpo 3axucT mpaB JIOJWHU 1
OCHOBOIIOJIO’)KHUX CBOOOJT 3aKpIIUTIOE 1 TPAaBO KOXKHOI OCOOM Ha TOBary N0 CBOTO JKHTJA 1
KOPECTIOH/ICHIIIT.

3axucT KHUTIa nepeadadeHo TakoX B cT. 12 3aranbHOi Aekiaparii mpas JIOAWHH, CT. |
[Tepmoro IlpoTtokosny go KonBeHIli mpo 3axucCT mpaB JIOJAWUHA 1 OCHOBOTIOJOXXHHX CBOOOJ
(mpaBo Ha BIACHICTH), CT. 17 MDKHApOJHOTO MAKTy NPO TPOMAJSIHCHKI Ta TMOJITHYHI TpaBa.
Cratts 30 Koncturynii Ykpainu Tta cr. 311 LK VYkpainu Tex rapanTyioTh HEAOTOPKaHICTb
KUTIIA.

[lin moHATTAM ‘““KUTIO” Ciig po3yMITH OyIb-SKE NPUMIIICHHS, [0 MPU3HAYCHE IS
MOCTIHHOTO UM TUMYACOBOTO MPOKUBAHHS (Pi3UUHUX OCIO (OyIMHKH, KBAPTUPH, KKl KIMHATH
tomo.). Ocoba, cTOCOBHO sKOi NPUHHATO pilIeHHS OPO O(POPMIICHHS JOKYMEHTIB JUIS
BUPIIICHHS MUTAaHHS 1100 HAJaHHS CTaTyCy ODKEHIlS Ta ODKEHII MArOTh MPaBO Ha MPOKUBAHHS
y POIWYIB, y TOTENI, MMTHAHOM JKUTIIOBOTO MPUMIIIICHHST 200 KOPUCTYBAHHSI )KUTIIOM, HAJAaHUM y
MyHKTI TUMYAacOBOTO pPO3MiIeHHs1 ODKeHIIB. JlaHl MpUMIMIEHS TEX OXOIUTIOIOTHCS TMOHSATTSIM
“KUATIIO”.

["apanTi€o mpaBa Ha HEJOTOPKAHICTh XHUTJA € 3a00pOHA MPOHUKHEHHS 10 JKUTJIA YH JI0
IHIIIOTO BOJIOJIHHS OCOOM, TPOBEACHHS B HUX OTJISAY UM OONIYKY 1HAKIIE sIK 32 BMOTHBOBAaHUM
pllIeHHSIM Ccyay. Y HEBIAKIAJHUX BUMAJAKaX, MOB'I3aHUX 13 BPATYBAHHSAM JKUTTS JIOAEH Ta
MaifHa 4yu 3 Oe3rmocepenHiM TMepeciiayBaHHsAM o0ci0, SKi Mi03pIOIOTHCS Y BYMHEHHI 3J7104MHY,
MOYJIMBUHN 1HIIHMHA, BCTAHOBJICHUH 3aKOHOM, HOPSIIOK MPOHUKHEHHS 0 JKUTJIA Yd JO 1HIIOrO
BOJIOJIIHHSI 0COOM, TTPOBEICHHS B HUX Orisiay 1 o0mryky. Ille omHiero rapadTiero HeTOTOPKAHOCTI
KUTIA € TakoX 3abopoHa BuceJeHHS (GI3MYHOI 0cOOM ab0 IHIIMM YHHOM MPUMYCOBOTO
no30aByieHHs i1 JKWTJIA, KpIM BHIIQJKIB BCTAHOBIEHUX 3aKOHOM. Jlo TakuxX BUMNAJKIB CIiJ,
30KpeMa, BIIHOCUTH BHKYII JKUTJIA Y 3B'SI3KYy 3 cycniuibHUMU noTpedbamu (cT. 351 LK Ykpainn),
BUKYT JXUTJ]a, K€ € MaMm'siTKoro icTopii Ta kKyiaetypu (ct. 352 LK VYkpainu), xondickaris
OyIMHKY 32 BUPOKOM CYAY Yy 3B'SI3Ky 3 BUMHEHHAM IpaBonopymenHs (ct. 354 11K Vkpainn).

[IpaBoBHil 3aXMCT NOLIMPIOETHCS HA OyIb-SIKUHM IUTICHUM MpoCTip, HEOOXITHUHM A
PO3BUTKY 1HIWBIJA 1 KU MOXE TaKOXk BKIIFOYATH JTOTIOMDKHI MPUMIIIIEHHS — OATKOHU, JOJKII,
MaHcapJa, BepaHja, rajepes, a TaKoX MiCld THMYacOBOTO MPOXUBAHHSI — HOMEpPHU TOTEIIB,
MOTEJIB, MaJaTKH, XUTJIOBI Qypronu y kemminrax. [1ig mpaBoBUil 3aXUCT MOXYTh MiANMaaaTH
poOoui MpUMILIIEHHS, TICHO MOB’A3aHi 13 MPUBATHUM XXHUTTAM 0coOu. HajaHHS MOBHOTO 3aXHCTy

JUIsE pOOOUYUX MPUMIIICHb € HEOOXiTHUM JJisi 0COOM, OCKUIBKH [IJIOBi 3B’SI3KM Ta mpodeciiiHa
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JISITBHICTh 0COOM Ma€ TICHUM 3B 30K 13 IPUBATHICTIO, 110 3YMOBJIIOE HASIBHICTh OOTPYHTOBAaHUX
MiJCTaB IS BTPYYaHHS.

V cnpasi Himin npotn Himewunnu €Bponeiichbkuii Cy 1 3 TIpaB JIFOJMHY 3a3Ha4uB' +°:

30. ll]o cmocyemwbcs crnosa ,,ocumao’” (home 6 anenivicokomy mekcmi), cyo 8iomivae, wo y
0eAKUux oepocasax-yyacnuysax, a came 6 Himeuyuni, 6oHO nowuproemovcs Ha CayH606i
npumingents. binouie moeo, maxe miymauenus NOGHICMIO CNIB38YUHE (DPAHYY3LKOMY 8aAPIAHMY
mexkcmy, max K cioeo ,,domicile” mae nagime 6inbut wWuUpoKe 3sHaAUeHHs, HidxC ,,home”, i Modice
ROWUPIOBAMUCS HA OL108ULL Oghic MUny a08OKAMCbKOZO.

He 3aeo1cou mooicna nposecmu 4imke pO3MENCYBAHHA MAKONC 1 mMoMy, W0 eecmu
OislIbHICMb, SIKI MOJNCHA 8i0Hecmu 00 Npoghecitinoi abo 0iN0BoI, MONCHA 3 MAKUM Jice YCNIXOM |
31 C8020 MiCYsl NPOICUBAHHS, | HABNAKU, MOJICHA 3AUMAMUC CNPABAMU, KL He 8IOHOCAMbCA 00
npoghecitinoi cghep, 6 ogici abo xomepyitinux cryxcoosux npumingeHusax. Bysvke maymauenus
cnig ,,home” i ,,domicile” mooce npusecmu 0o makoi dic Hebe3neKu Hepi@HOCMI, 5K I 8)3bKe
PO3YMIHHS ,,0c00UCmO020 dHcumms”.

31. Hxwo 2o6opumu 83azani, maymadyeHHs Clis ,, npusammue xcumms’’ ma ,, Hcumno’”’, wo
OXONIIIMb 0esKy Npoghecitiny il 0iN08y akmusHicms abo ciyxHcb06i npuminyenus, 6yio 6 oOinviu
CRiB38YUHO 3 NpeOMemoMm ma memor cm. 8, a came i3 3axXUCmom OKpemux ocio 8i0 c8a8iibHO20
empyyanns énaou. Take maymauenus ne Oyoe ocodoaueo oomexcysamu /loeogipmi [epacasu, mak
5K 8OHU 30epiearomb C80€ NPaAso HA ,,8MPYYAHHA"" Y momy cmyneni, aKuil 0o3eonse cm. 8 n. 2;
ye npaso mozno 6 cmamu OilbW WUPOKUM, KOIU Ye CMOCYEmbcs npogeciinoi 1 0ino8oi

AKmugHoCmi abo ciyHc608uUx npuUMilyeHs.

IIpaBo ¢i3uyHOI 0c00M Ha TAEMHUII KOPECHOHJEHIil € OJHMM 3 OCHOBHHUX
0COOMCTHX HEMaWHOBHUX TpaB, ske 3akpimieHe B cT. 31 Koncturymii Ykpainum, ct. 306 1K
VYkpainu, ct. 12 3aranbHoi Aeknaparii npas J0AuHY, cT. 8 KOHBEHIIII Mpo 3aXUCT MpaB JII0JUHHA
1 OCHOBONOJIOXHHMX CB0O0OJ, cT. 17 MiKXHapOAHOTO MakTy MPO TPOMAISIHCHKI Ta MOJITHYHI
npasa.

O06’exkTOM TLOTO TpaBa € TaeMHUIST KopecmoHaeHIlii. [loHATTSIM “kKopecnoHmeHIii”
OXOIUTIOIOTHCSI HE JIMIIE MUChMOBAa KOPECHOHACHLIA (JIucTH, GaHIeposi TOIo.), a U yci iHmm
BUJM KOpeCHOHeHLIi (TexerpaMu, Tene(oHHI pO3MOBH, MOBIIOMIICHHS €IEKTPOHHOIO MOIITOIO
TOIIIO.)

Jlane mpaBo nepeadavae MOKIUBICTh BUKOPUCTOBYBATH JIUCTH, TEJIETPAMH Ta 1HII BUIU

KOPECHOHACHIIIT, 30KpeMa IIJISIXOM OIyOJIiKyBaHHS, JIMIIIE 32 3r0JI0I0 0COOHM, sIKa HampaBmia ix,

145 Epponeiickuii Cy 1o npaBam uenoseka: M36pannsie pemenns. B2 1. — T. 1. — M., 2001. — C. 770.
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Ta anpecara. Jluctu, TejerpaMu TOINO € BIACHICTIO ajpecaTta. SKIIO KOPECIOHAEHLIs
CTOCY€ETBCSI OCOOMCTOrO XKHUTTA 1HIIOI (Ppi3nuHOi 0coOu, 1y 1l BUKOPUCTaHHS, 30KpeMa IUIIXOM
ony0JiKyBaHHs, OTpiOHa 3roza Iiei ocodu. Y pasi cMepti (izmuHOi ocobH, sika HampaBuia
KOPECIOH/ICHITII0, 1 ajapecaTa BUKOPUCTAHHS KOPECHOHJEHINI, 30KpeMa NUIIXOM i
omyOJIiKyBaHHS, MOKJIMBE JIUIIE 3a 3TOO0K0 AITeH, BIOBH (BAIBIA), a SKIIO iX HEMA, - OATHKIB,
OpaTiB Ta cecrep momepioro. SKmo i1 OcCTaHHI 0COOM TOMEpJIM, TO BHUKOPUCTAHHS IIi€i
KOPECHOHCHIIT, B TOMY YHUCIIi IUIIXOM OMyOJIIKyBaHHS, MOKIIMBE JIUIIE Y BUIAJKY, KOJH BOHA
Ma€ HayKOBY, XYyJIOXKHIO, ICTOpUYHY IIHHICTh, B TIOPSIKY, BCTAHOBJICHOMY 3aKOHOM. Kpim Toro
KOPECIIOH/ICHIIIS, SIKA CTOCYEThCS (PpiI3MUHOI 0COOM, MOKe OYyTH JOJIydeHa JI0 CYJOBOI CIpaBU
JMIIEe y pasi, SKIMIO B HIA MICTATHCS JOKa3M, IO MAIOTh 3HAYECHHS JJIsI BUPILICHHS CIIPaBH.
Indopmartis, sika MiICTUTBCS B TaKiii KOPECTIOHICHIII1, HE M€ PO3TOJIOMICHHIO.

[TopymieHHss TaeMHHMIII KOPECTIOHIEHIT MOXe OyTH I03BOJICHO CYJOM Yy BHITaJIKaX,
BCTAHOBJICHUX 3aKOHOM, 3 METOI0 3amo0iraHHsS 3J0YMHY YM 3'SICyBaHHS ICTHHU TIiJ Yac
pO3CIiyBaHHS KPUMIHAJIBHOI CIpaBH, SKUIIO IHIIUMH cHoco0amMH onepkaTH iHopMalliio
HeMOoxJuBO. Kpim Toro, 1e mpaBo Moke OyTH TUMUYAacOBO OOMEKEHO B YMOBAaX BOEHHOTO a0o
HaJ[3BUYAHOTO CTaHy.

3a mopylIeHHST TAEMHHII JIMCTYBaHHS, Tele(OHHHX pO3MOB, TelerpadHOi YW 1HIIOI
KOPECHOHCHIIIT, IO TMepenaroThcsi 3acobaMu 3B'sI3Ky a00 yepe3 KOMI'IOTEp, BCTAHOBJICHA
KpuMiHaiabHa BianoBimanbHicTh (cT. 163 KK VYkpainu). Kpim Toro, cr. 359 KpuminansHoro
KOJIEKCY Tepeidayae KpUMIHAJIbHY BIAMOBIJANIBHICT 32 HE3aKOHHE BUKOPUCTAHHS CTCIiaTbHUX
TEXHIYHUX 3aC00iB HETJIACHOTO OTPUMAaHHS iH(pOpMAaIIii.

BopHouac, 3akoHOmaBCTBO YKpaiHM Tmepea0daumiio  BHUIAJKH, KOJM  TAEMHHULS
JHMCTYBaHHSA, TeNe()OHHUX PO3MOB, TenerpadHoi Ta iHII0i KOPECIIOHASHIIIT MOXe OyTH JIeTalbHO
nopymieHa. Tak, BiamoBimHo g0 cr. 187 KIIK VYkpainu, HakimajgeHHsS apemry Ha
KOPECIOH/ICHITII0 1 BUIMKa ii B MOIITOBO-TENErpa)HUX YCTAaHOBAX 3/INCHIOIOTHCS Y 3B'SI3KY 3
PO3CIiAyBaHHAM KPUMIHAJIBHOI CIIPABH 32 MOJAHHIM CJIITYOT0, TOTOPKEHUM 3 TIPOKYPOPOM, Ta
3a IMOCTaHOBOIO I'OJIOBU YM 3aCTYIHUKA TOJIOBU aNeNsAIiHHOrO Cyay. 3rifHo 13 3aKOHOM YKpaiHH
«IIpo omepaTUBHO-PO3NUIYKOBY AISUTBHICTBY (CT. 8) ONMEpaTHBHHUM IAPO3/iiaM JIsi BUKOHAHHS
3aBJaHb OMEPATHBHO-PO3NIIYKOBOI ISIIBHOCTI 32 HASIBHOCTI MIepe10adeHuX UM 3aKOHOM IT1JICTaB
HAJIa€ThCS MPABO 3HIMATH iHPOPMAaLIiI0 3 KaHAJIB 3B'SI3KY, 3aCTOCOBYBATH 1HIII TEXHIYHI 3acO00U
OTpUMaHHS 1H(OpMaIlii, KOHTPOJIIOBATH HUISIXOM BiTOOPY 3a OKPEMUMH O3HAaKaMHu TejerpadHo-
nmomToBi BiampaBieHHs. L{i 3axoaw MpoOBOASTHCS TUIBKK 3a DPIMICHHSIM CYIy, NPUHHATAM 3a

TOJIaHHAM KepiBHUKA Bi/ITIOBITHOTO ONEpaTUBHOTO Miapo3/iay abo iforo 3acTymHuka.'*®

146 Paginosuu I1.M., Xaspontok M.I. TIpasa moaunu i rpomaasauna. Hasuansuuii nocibuuk.- K.: Arika, 2004, — C.
186.

166



AHali3 mpakTUKH C€BPOINEUCHKOTO Cyay 3 IpaB JIIOJUHU IO 3aCTOCYBaHHIO CTaTTi 8
KoHBeHI1ii po 3aXUCT MpaB JTIOJUHU 1 OCHOBOIIOJIOKHHUX CBOOOJ 1a€ MOXKIIMBICTh BU3HAYUTH
NO3UTHBHI Ta HEraTMBHI 3000Bs3aHHS MOKJIaJeHI Ha JepxkaBy. HeraTuBHuii 000B'f130K
Jep>)KaBH TIOJIATa€ B TOMY, IO JiepKaBa B 0cOOl CBOiX OpraHiB Ta IMOCAJOBHX OCI0O MOBHHHA
yTPUMYBATHCS BiJl BTpyYaHHS B IPUBATHE 1 CIMEHHE XKUTTSI, )KUTJIO, HE MOPYIIYBATH TAEMHUILIIO
KOPECHOHACHIIIT KOKHOT 0COOH.

CyTh NO3MTHBHOIO 3000B'SI3aHHSI IPYHTY€TbCS HA HACTYNHUX [PUHIUIAX:
3000B's13aHHS JIep)KaBH 3a0e3MedyBaT JOTPUMAHHS MpaBa, 3aKPIIJICHOTO Y CT. 8, TMOMHUPIOETHCS
Ha BCIX 0Ci0, 110 3HAX0AAThCS B il FOpUCAUKITNT BimoBiaHO A0 cT. 1 KoHBeHii; cmocobu 3axucty
JTAHOTO TpaBa MOBUHHI OyTH MPaKTHYHUMH 1 €()EKTUBHUMH, & HE TEOPETUUYHUMH U 1JTI030pHUMHU
(mpuHUMO e(eKTUBHOCTI) (AMB. cripaBy Apmiko npomu Imanii, 1981); NOBUHHI HagaBaTHUCS
e(eKTUBHI 3acO0M MPaBOBOTO 3axXUCTy (BiAmoBiAHO 10 cT. 13 KonBeniii).

3araqoM JaHi MPUHIMIHA TOKJIAJal0Th Ha JEpkKaBy N'SIThb 3000B'si3aHb 110 3aXHCTY
npasa, nepeabaueHoro B ctarti 8§ KoHBeHIIi Mpo 3aXUCT mMpaB JIOAMHU 1 OCHOBOIIOJIOKHUX
CBOOOI:

1) ctBOopuTH edeKTHBHY MPABOBY 0a3y JJIA 3aXHCTY JaHOTO MPaBa;

2) 3ano0iraTy MOpyIIeHHIO JaHOTO TIPaBa;

3) HagaBaTu BIAMOBIAHY iH(pOPMAaLiO 1 peKOMEHAIi1 BiIHOCHO IaHOTO TPaBa;
4) pearyBaTH Ha NOPYILIEHHS JaHOTO IIPaBa;

5) HagaBaTH rpoOMajTHAM MOYITMBOCTI 3a1100IraT MOPYIIEHHIO IXHIX TpaB.

Ta, HeoOXiTHO BpaxOBYBaTH, 1[0 ICHY€E IMOBIPHICTh HaIaHHS JEPKaBl 3HAYHOTO CTYTICHS
BJIACHOTO PO3CY1y MPH 31IHCHEHHI HEIO CBOIX MO3UTUBHUX 3000B'13aHHb.

[IpaBo Ha moBary A0 MPHUBATHOTO 1 CIMEWHOTO >KUTTS, KUTJA 1 KOPECHOHACHLIi, B
MOPIBHSHHI 3 MPABOM Ha JKHUTTS (CTATTS 2), MPaBOM HE MiJAaBaTUCS KaTyBaHHAM (cTarTs 3), 1
MpaBOM HE TijIaBaTUCs paOCTBY 1 MPUMYCOBIH mparii (ctaTTs 4), € BITHOCHUM MPaBOM, TOOTO B
NEBHUX BUIAKaX MOKE OOMEKyBaTHUCS.

Brpy4aHHsl y BUKOpHCTaHHS JAaHOTO IpaBa, 3a3HA4Y€HI B YacTUHI 2 cTaTTi §, oOMexeHi i
MJJISTal0Th By3bKOMY TIIYMAuU€HHIO (IUB. cripaBy [ ondep npomu Beauxoopumanii, 1975). Taxi
0OMeXEeHHS MOXJINBI:

1) 3rigHo i3 3aK0HOM. “3riHO i3 3aKOHOM™ O3HAYae ‘“BCTAHOBIICHO 3aKOHOM” (JIUB. CIIPaBY
Mannoyn npomu Benuxoopumanii, 1985). OOMexeHHsT ‘“BCTAHOBIEHI 3aKOHOM™, SIKIIO BOHU
0a3yl0ThCsl Ha BHYTPIIIHHOMY 3aKOHOJABCTBI, JOCTYIHI THM, Ha KOTO BOHHM TOIIHWPIOIOTHCSA 1
JIOCTaTHHO YITKO BUKJIAJEHI (nuB. cupaBy Cano Taiimz npomu Benuxoopumanii, 1979 — 80).Y

BUIAJKaX 3HAYHOTO OOMEXKEHHS TpaB, mepeAdadyeHHX CTaTTelo 8, TaKuX SK, HAMPUKIA,
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MPOCITyXOBYBaHHSI TEJIEPOHHUX PO3MOB, 3aKOH TIOBUHEH OYTH “0c00.1u60 mounum” (AUB. CIIpaBy
Kpycnin npomu @panyii, 1990).

2) 3 MeToOl0 JAOCATHEHHs1 OOrPYHTOBAHOI MeTH: a) B IHTepecax HaIllOHAJbHOI Ta
rpOMaJICbKOi Oe3neku abo EKOHOMIYHOTO M00poOyTy KpaiHu; 0) 3 METO 3amoOiraHHs
3aBOPYIICHHSM 1 3JI0YMHAM, B) JJI 3aXHUCTY 370pOB'st 200 Mopaii, T) 3 METOI0 3aXUCTy MpaB 1
cBOOO/I 1HIIIUX JFOJIEH.

VY Bumnazakax 3acrocyBaHHA CTarTi 8 3aKOHHMMHM BBa)KAIOTHCS METa 3aXUCTY 3/10pOB'S 1
MpaB 1HIIMX Yy CIpaBax MPO BCTAHOBJICHHS OINKH 1 MIKIYBaHHS HaJl JUTHHON; 3amoOiraHHs
Oe3nmagy 1 3JIOYMHAM y CIpaBax, IMOB'S3aHUX 13 YTPUMaHHSAM B MICISX T030aBJIEHHS BOJII;
3aXUCTy CYCHUIBHOI MOpaii B CIpaBax, MOB'SI3aHUX 3 TMOBArOK OCOOHMCTOTO KHUTTSA 1 3aXHUCTY
JiepKaBHOT Oe3MeKu B CIpaBax, MOB'3aHUX 31 CIIOCTEPEKEHHSIM. Y cmpaBi [ inioy npomu
Benukoopumanii (1986) Oyno BCTAHOBJEHO, IO KOHTPOJb HAJ 3aCENEHHSAM JKUTIOBUX
MPUMIIIEHb HEPE3UICHTaMH OCTpoBa ['€H31 JOMyCTUMO 3 METOK €KOHOMIYHOTO OJIArOmOTyqust
KpaiHu. 3aKOHOJABCTBO PO MOJATKU 1 300pH TaKOX € MPUKIAJaMU MPUITYCTHMOTO BTPYYaHHS,

MOTEHIIIIHO OOTPYHTOBAHOTO IHTEPECAMU EKOHOMIYHOTO OJIaronoyyus AepKaBu.

Crartsa 32 Konctuty1ii YKpaiHu TeX 3aKpiIUTIOE TIEBHI OOMEXEHHS: “He 00nycKaemvcs
30upanis, 30epicants, UKOPUCMAHHI MAd NOWUPEeHHs KOHQIOenyitinoi iHgopmayii npo ocoby
0e3 il 3200u, Kpim 6Unaoxis, GUHAYEHUX 3AKOHOM, I Tuuie 8 iHmepecax HayioHaIbHOI be3neKu,
EeKOHOMIYHO20 000poOymy ma 3axucmy npas arouru. KodxcHuti epomMaosiHun Mmae npaso
3HAUOMUMUCS 8 OP2AHAX 0ePIHCABHOT 61A0U, OP2AHAX MICYe8020 CamMO8ps0Y8aHHs, YCMAHO8AX I
opeaHizayiax 3 gidomocmamu npo cebe, 5IKi He € 0ePHCABHOI abO THULOIO 3aXUUYEHOI) 3AKOHOM
maemHnuyero. Kooxcnomy — capanmyemuvcs — cyoosuti  3axucm — npaea  Cnpocmogyeamu
HeOd0CmosIpHy iHopmayiro npo cebe i unenie ceoci cim'i ma npasa sumazamu 8UIYYeHHs 0)Ob-
aKoi  iHgopmayii, a makoxc npaso Ha BIOUKOOYBAHHSA MAMEPIAIbHOI | MOPANIbHOI WKOOU,

3a60ano0i  30UpaHHAM, 30epieaHHAM, BUKOPUCIAHHAM MA NOUUPEHHIM MAaKoi HedoCmOoBIPHOT

)

iHghopmayii.’

3) 4u 0yJ10 00OMeKEeHHS TaHOT0 NMPaBa HEOOXiTHUM B IEMOKPATHYHOMY CYCHIIbCTBI?
Tesza “neobxione 6 demoxkpamuunomy cycninbcmsi” Oyia IHTEPIPETOBaHA TAKIM YHHOM,
IO JepkaBa 3000B's3aHa NMPOJEMOHCTPYBATH HAsIBHICTH COLIaJIbHOI MOTPEeOH, HEOOXiTHICTDH
0OMEXEeHHS TIpaBa B acCIleKTI JaHOi COILIAJIbHOI MOTPeOU, a TaKOXK MPOMOPIIHHICTE OOMEKEHHS
JIAHOTO TpaBa ICHyIoUid motpelbi. [leprkaBa MOBMHHA HAJgaTH JOCTaTHI OOIPYHTYyBaHHS (IUB.
cupaBy Cano Tatimz npomu Benuxobpumanii,1991). PosrnsuyBmu cnupaBy Onccon npomu

Llseyii (Nel) (1998) €Bponeiicbkuii Cya 3 MpaB JIOJUHU BCTAHOBHB: ‘“‘NOHAMMS He0OXIOHOCMI
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nepeobavae BiONOBIOHICMb 0OMEJNCeHHS. NPAéa COYIANbHIL Nompedi, a MmakKkoxc Uo2o
NPONOPYItIHICMb Oaxcawii 06IpyHmosauit memi’”.

VY cnpasi Jaoacen npomu Beruxoopumanii (1981) €Bponeicbkuii Cy/ 3 mpaB JTIOIUHH
YXBaJIMB, IO “mepnumicmv i npuiHamuicms” - ye 080 GIOMIHHI O3HAKU O0EMOKPAMUUHO2O
CYCRiNbCMBA, MOMY 8AXHCKO OOIPYHMYB8AmMU 00MedHCeHHA Npasa, AKi Maomes Ha Memi 3aXUcmumu
yymaugicms Hemepnumux arooetl i ix 3a6000nu”. PO3rIsSHYBIIN JaHy crpaBy, €BpONeWChKUN
Cy[ 3 IpaB JIIOJMHU YXBAJUB, 110 MOBHA KpUMiHAI3aMis OyJb-IKHX TOMOCEKCYalbHUX Jil, HE
3aJIe)KHO BiJ] BIKY 1 3TOHM, HE MOXE BBAKATHUCS OOTPYHTOBAHOIO.

[Ipu BU3HaUEHHI, 1110 € HEOOXITHUM y JEMOKPATUYHOMY CYCIIJILCTBI €BPONEHCHKUHN CY/T
3 MpaB JIIOJAWHU PO3TIISIIA€ YU € 3roJia MO PO3TISIHYTOMY MUTAHHIO MK yciMa €BponeichKuMu
nepkaBaMu ab0 1X OUTBIIICTIO.

BpaxoByroun mnonoxenHs KoHBEHIIT Mpo 3axuCT MpaB JIIOJWHU 1 OCHOBOMOJIOXKHUX
cBoOon, Koncrurymii Ykpainu, BTpy4yaHHS B TpaBO JIIOJWHMA Ha TOBary il MPUBAaTHOTO Ta
CIMEHHOTO JKHUTTS, XUTIA, KOPECIOHJICHIII0 MOXJIHMBE TUTbKM Ha mifcTtaBi KoHcTHTyIil 1
NOBUHHO BIJINOBIIATH KPUTEPISM JIETITUMHOCTI, MPOMOPIIHHOCTI, 3a0e3MedyeHHs] CYCHUIbHUX
1HTepeciB, nepeadaueHux cT.cT. 23, 29 — 32, 34, 35, 37, 41, 43, 44, 50 -52, 54, 55 OcHOBHOTO
3akoHy (HAIIOHAJIBHOI OE3IEeKH, TEPUTOPIATHHOI IUIICHOCTI, aBTOPUTETY 1 HEYIEPEeIHKEHOCTI
NpaBOCYAJIS, PaB i cBOOOA IHIIMX JIFOJEH, 370POB’Sl 1 MOPAIBHOCTI HaceleHHs). JIeriTuMHICTD
BTPY4YaHHS O3HaYae, 110 BOHO 3/IHCHIOETHCS Ha OCHOBI 3aKOHY Ta Ha MiJCTaBl BMOTHMBOBAHOTO
pimeHHs cyay. Y BHUNAAKY HEBIAKIATHOI HEOOXIMHOCTI, y pa3i MepeciiayBaHHs OcCi0, II0
MiI03PIOI0THCSl Y BUMHEHHI 3JI0YMHY, JOIYCKAE€ThCS HEraliHe BTPYYaHHS B OCOOMCTE 1 CiMeilHe
KHUTTS, TPAaBOMIPHICTb SKOTO MOBUHHA OYyTH MEPEBIpeHa CyJOM y PO3YMHI CTPOKH.

OTtox, MpaBo Ha TOBAary A0 MPHUBATHOTO Ta CIMEHHOTO JKUTTS, KHUTIA Ta TAEMHUII
KOPECIOH/ICHIIIT € OJHUM 3 OCHOBHHUX OCOOMCTHX HEMalHOBUX TpaB (i3uyHOI OcoOH, siKe

TrapaHTY€eThCS SIK HOPMaMH HAI[IOHAJIBHOTO 3aKOHOIaBCTBA, TAK 1 MIXXHAPOJIHOTO TIPaBa.

1.7 IlpaBo Ha cBOOOAY AYMKH i cJl0Ba
Koncturynis Ykpainu (ct. 34) rapaHTye mpaBo Ha CBOOOJY JYMKH 1 CJIOBa, Ha BIJIbHE
BUPXCHHS CBOiX MOMIANIB 1 mepekoHaHb. KojkeH Mae mpaBo BUIbHO Ha CBiil BuOip 30mpatw,
30epiraTv, BUKOPUCTOBYBATH 1 MOIMIKMPIOBATH 1H(POpPMAIiI0 YCHO, MHCbMOBO a00 B iHIINHN cHOCIO.
Ile mpaBo mepenbayaroTh Takox 3akoHH Ykpainu “IIpo inpopmamiro™, “IIpo HayKOBO-TEXHIUHY
iHpopmMmariro”, “Ilpo 3axuct iHdopmalii B aBromMaTu3oBaHuX cuctemax’, “IIpo nepkaBHY

SN 1Y

taemHu10”, “IIpo pexnamy”, “IIpo 6i6mioTexku Ta 0i0i0TeYHY CripaBy’ Ta JEsIKi 1HIII.

169



Y wMikHapogHOMYy TIpaBli CBOOOAY BHUPAXKECHHS TMOTJISAAIB 3aKpilUIeHO B 3araibHid
nexnapanii npaB moguan (ct. 19), B c1. 10 KoHBeHIT mpo 3axuCT mpaB IJIOJUHU Ta

OCHOBOIIOJIOKHUX CBOOO/, CT. 19 MixkHapOAHOT0 MaKTy MPO TPOMAISHCHKI Ta IMONITHYHI IIPaBa.

Bionogiono 0o n. 1 cm. 10 Kousenyii npo 3axucm npae moO0uHU ma OCHOBONONONCHUX
80000 ye npaso GKIOYAE CB0000Y OOMPUMYBAMUCA CB0IX noenadis, oodepacysamu i
nepeoasamu ingopmayiro ma ioei 6e3 6MpPYUAHHA OP2aHI8 0ePIHCABHOT 81AOU | HE3ANeHCHO B0
KOpOoHie. Lle npaso He nepewkoodcae 0epiucasam GUMAa2amu JiYeH3V8aHHs OIIbHOCHI

PAOIOMOBHUX, MeENeGIZIUHUX OO0 KIHeMAmOo2papiuHUX NIONPUEMCME.

[IpaBo Ha cBOOOIY yMKH HOJSTae y 3a0€3MeYeHH] 3aXUCTY BiJl MOMKJIMBOTO HaB’A3yBaHHS
0c001 MEBHOTO CITOCO0Y MUCIIEHHS Ta MIANOPAAKYBAaHHS ii JyMKH AYMIIl 1HITUX JIFOACH. [HITMMu
CJIOBaMH pEaJbHUMH TPABOBUMH TapaHTISIMU CBOOOIW AYMKH € BUIBHE BHPaXEHHS OCO00I0
CBOIX TMOTISAIB 1 mepekoHaHb. KOHCTHUTYIliS BXKMBa€ HE JHINE TEPMiH ,,cBOOONIa cioBa”,
OCKIUJIBKA BHUP@XEHHs TOIJISAIB 1 MEpeKOHaHb MOXeE 3A1MCHIOBATUCS HE JIMILIE B CIOBECHIH
dbopmi, a TakoXK 3a JIOMOMOTOI0 JKECTIB, PYXiB, uUepe3 IPYKOBaHI YW EJIEKTPOHHI 3acolu
iHpopmMmarrii.

V cmpasi ['enpicaiin €Bponelicbkuii Cy 3 TpaB JIIOAUHM 3a3Ha4uB ~C60600a supaxiceHms
noensois... 3acmocogyemvcsi He Jauuie 00 ingopmayii” ma “ideu”, AKi ompumyomo
NO3UMUBHUL BIO2YK YU SKI PO32/s10AI0MbCA AK HeUMPAIbHI YU HeoOpas3nusi, aie 1 00 mux ioet,
AKI € 00pa3nueumMu, WOKYIOUUMU YU NOPYUWYIOUUMU CHOKIU Oepicasu yu 0y0b-sKoi Yyacmunu
Hacenenua. Takumu € eumozu NuOpaizmy, morepaHmHocmi, meprumMocmi, 6e3 AKux He Modice
icnygamu  “0emokpamuune cycnitbcmgo”. Ilizaime Cyn 3poOMB  YTOYHEHHS IIOJO
CITIBBITHOIIICHHSI IIIOKYIOYHX 1/Ie¥ 3 TUTaHHSIM 3araJlbHOHAIIOHAJILHOT O€3MeKH 1 3a3Ha4YMB, 110 3
METOI0 3a0e3IeUeHHs PeJriiHOro MUpY B MaciiTabax KpaiHH MOXKJIMBE OOMEKEHHS IpaBa Ha
cB00OTy BUpaXkeHHs MorsaiB (cipasa Incturyt Otro-TIpeminrep)'.

BupakeHHS TOIJISAOIB MOXE CTOCYBATUCS PI3HOMAaHITHHX cdep JIOJACHKOTO >KUTTS:
MOJIITHKK, OpraHi3aiii BIagd, €KOHOMIKH, OCBITH 1 KyJbTYpH, MHCTELTBA 1 JITEpaTypH,
JTyXOBHOTO JKUTTA TOIIO. KOHCTUTYIliSI HE BCTAHOBIIOE OOMEXKEHb CTOCOBHO chepu 0OMIHY
QyMKaMH, BOHA JIMIIIE BU3HA4Ya€ MiACTaBH IJII MOXJIHBOTO OOMEXKCHHS PEXHUMY 3HIHCHEHHS
CBOOOM BHPAXKCHHS TTOTJISIB.

CBoOoma BHpakeHHsI TOTJISAIB MOKe OyTH OOMEKEHa TUIBKM 3aKOHOM Ta B iHTEpecax

HaIllOHAJBHOT OE€3MeKH, TePUTOPIAIbHOI IUTICHOCTI a00 TPOMAACHKOTO TOPSAJIKY 3 METOIO: a)

147 Mixunapoanuii i HallioHaJIBHMI 3aXMCT TpaB JIOAMHM Ta mnpaBa ObkenuiB. Hapu. mociGuuk/ 33a pen.
Bypomencekoro M. B. — Xapkis, 2004 - C. 147.
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3amo0iraHHsl 3aBOPYIICHHSIM YM 3JI0YMHAM; O) JUII OXOPOHH 370pPOB’S HACEIICHHS; B) 3aXHUCTY
penyTamii abo mpaB iHIIKX JIOJAEH, T) 11 3aro0iraHHs po3roJIOIEHHIO iH(popMallii, ofepKaHol

KOH(IEHITIITHO; 1) UTsI MiATPUMAaHHS aBTOPUTETY 1 HEYTEePEIHKEHOCTI TPABOCY IS

1.8 CBoOona cBiTorisigy Ta BipocnoBiiaHHs

BinnmosigHo 1o cr. 35 KoHcruTynii YkpaiHu KoXeH Mae mpaBo Ha CBOOOAY CBITOTISAY 1
BipocnoBigaHHs. 3akoH Ykpainu “IIpo OikeHIIB” rapaHTye oco0am, SIKHM HaJaHO CTaTyc
OKEHI, PiBHI 3 TPOMaJITHAMH Y KpaiHU IIpaBa Ha CBOOOY CBITOTJISAY 1 BIpOCIIOBITAHHS.

[IpaBo Ha cBOOOMY CBITOIJISAY 1 BIPOCMOBIMAHHSA 3aKPIMVICHO TAaKOXK B 3araibHid
nexnapanii mpas moauHu (cT. 18), y MiKHapoJHOMY MaKTi MpO TPOMAASHCHKI Ta MOMITHYHI
npaBa (4. 1 cr. 18), y KonBeHmii mpo mnikBigamiro BCciXx (HopM JUCKpPUMIHAIII MO0 KIHOK, Y
KonBeH1ii mpo npaBa TUTHHU TOMIO.

CBoOona CBITOTJISALY JIIOAMHH € CKJIagHUM TOHATTAM. Ha nymky PaGinoBuua I1.M.,
XaBpoHtoka M.I. cBoboja CBITOIMISAAY O3HA4Ya€e MpaBO MaTH BIACHI MOTJSAM HAa TPUPOAY,
JIOAMHY 1 CYCHUIBCTBO Ta 3MIHIOBaTH iX, CIOBiayBaTH pelnirito abo OyTu arteictom, He OyTH
NPUMYIICHHM 3 OOKy JepkaBH a0o0 IHIIUX CYO'€KTIB CYCHIIbHUX BIIHOCHH J0 TIEBHOTO
CBITOIUISITY 1 CTaBJCHHS JIO Pelirii, a TaKo)X MpaBO BUXOBYBATH IITEH BIAMOBIIHO JO CBOIX
BJACHUX NEPEeKOHaHb Ta CTaBJIeHHS 10 penirii. CaiToris Bupaxae OadeHHS JIIOJUHOIO
OTOYYIOUOTO CBIiTYy, ii CaMOBH3HAYECHHS B KHUTTi. HEOAMIHHOIO CKIIAJOBOIO YaCTHHOIO Oyb-
SIKOTO CBITOTJISIAY € BipyBaHHS (OCKUIBKH HE BCl YSBJICHHS NIPO HABKOJIMIIIHIN CBIT MOXYTh OyTH
y TIEBHMH Yac JOBeACHI HayKoBo). [IpemMerom BipyBaHb MOXYTh OyTH Halpi3HOMAaHITHIII
SBHIA - MaTepialbHI Ta ilealbHi, peayibHl Ta YsABHI, KOJMIIHI, cydacHi ¥ MmaitOytHi. Tomy
cBOOONY BIpOCTOBiZaHHA MOKHA (y HAHOUIBII IIUPOKOMY PO3YMIHHI IIHOTO TOHSTTS)
IHTEpIPETYBATH SK MOXJIHMBICTh CaMOCTIMHOTO BUTBHOTO BHOOpPY 00'ekTa BipyBaHb Ta iX
BIJIMOBITHOTO 3MICTy. Y OUIBII BY3bKOMY PO3YMiHHI, CBOOOa BIpOCHOBiZaHHS - IIe¢ CBOOOa
0JTHOOCOOOBO YU Pa3oM 3 iHIIMMH CIOBiAYBaTH OyIb-sIKy pelirito abo He CIOBIAYyBaTH HisKO1,
BUJIBHO NMPUIMATH 1 3MIHIOBATH PEJIrito 3a CBOIM BUOOPOM, BXOJHUTH A0 PENIriifHUX rpomaja uu
BUXOJHWTH 13 HHUX, Oparh uM He OpaTH ydacTb y OOTOCHYXIHHSX, PENIriMHHX 00psmax i
[IEPEMOHISNX, HAaBUaHHI peirii, HECTH AaJIbTEPHATUBHY CIYXKOYy 3aMmiCTh BIHCBHKOBOI, BECTH
peliriiiHy AisabHICTh, TOOTO CTBOPIOBATH HOBI PEIIriiiHi Tedii Ta HANPSIMKH, BITKPUTO BHPAXKAaTH

i BUIbHO TIOIIMPIOBATH CBOI pejliriiiHi a60 aTeicTuuni nepekoHanns Tomo. 8

148 Pa6inosuu I1.M., Xaspontok M.I. TIpasa moauuu i rpomaasauna. Hasuansuuii nocibuuk.- K.: Arika, 2004, — C.
163.
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CBpOMEHWCHKUI Cyl 3 TpaB JIOJUHA T CBOOOJOI BIPOCHOBIJAHHS PO3yMi€e
1HAMBilyaJbHE NPaBO, SKE «TOJIOBHHUM YMHOM € IMHUTAHHSAM COBICTI OKpeMoi ocoOm» (cmpaBa
Koxkkinakica).'*

Bionogiono 0o cm. 9 Kousenyii npo 3axucm npag aro0unu ma OCHOBONONONCHUX C80000
npaso Ha c600600y OYyMKU, cogicmi ma penicii 6KaUae c80000y 3MIHIO8AMU C80I0 pelicito abo
NEePeKOHAHHs, a MAKodC C80000)y Cnogioygamu ceow penicilo abo NnepeKOHamHs nid uac
0020CNYIHCIHHA, HABUAHMSA, GUKOHAHHA MA OOMPUMAHHA DPeNieiliHOi NpaKmuKu i pumyanbHux
00ps10i6 K 00H00C00080, MAK | CRIILHO 3 THUUMU, SIK NPUTIOOHO, MAK i NPUBAMHO.

3MIMCHIOIYM CBOE TIPaBO HA CBOOOAY CBITOIUISIAY 1 BIpOCHOBIZaHHS, TPOMAIsHU MaloTh
IpaBo: MpHUI0aBaTH, BOJIOAITH 1 BUKOPUCTOBYBATHU PEIIriiiHy JiTepaTypy MOBOIO Ha CBiif BHOIp,
a TaKoX IHII TpeIMETH Ta MaTepiaid peNirifHoro MpHU3HAYEHHS; BCTAHOBIIOBATH 1
MiATPUMYBaTH MDKHApPOJHI MPsSMI OCOOMCTI KOHTAKTH, BKJIFOYAIOYM BHUi3J] 3a KOPJOH MJIA
MaJOMHMIITBA, y4acTh y 300pax Ta pENrifHUX 3axXxoJaxX; BHUBO3UTH 3a KOPJOH peiriiHy
JiTeparypy Ta iHIi iHpopMaLiiHi MaTepiaau petiriifHoro 3micry.

CBobosma cBiTOIALY 1 BIPOCIOBIZAHHS MOKIAZAa€ Ha JAEpKaBy MO3ZMTHBHI 000B’A3KH
o0 3a0e3nmedyeHHs] 3aXHUCTy BUIBHOTO 3MIWCHEHHSI PENITiMHUX KyJbTIB 1 OOpSIiB, BECTH
peniriiiny MisUTbHICTb.

3nilicHeHHs TpaBa Ha CBOOOJAY CBITOTJISAY 1 BIpOCIOBIIAHHS MOXe OyTH OOMEXeHe
3aKOHOM JIMIIIE B iHTEpEecaX OXOPOHU I'POMAJICHKOT0 HOPSIIKY, 30POB'sl, MOPATBHOCTI HACEICHHS
abo mpaB 1 cBoOo 1 iHmMX JroAei. [IpaBo Ha cBOOOAY CBITOIIISIAY 1 BipOCIIOBIIaHHS BiAMOBIIHO
no cr. 64 Koncrurymii Ykpainnm Moke OyTH OOMEXEHO TaKOXX B yMOBax BOEHHOTO Ta
HAaJ[3BUYAHOTO CTaHy.

BaxiuBUM KOHCTUTYUIHHUM TPUHIMIIOM € BiJIOKPEMJICHHS LIEPKBU 1 pENiriiHuX
opraHizamiii BiJ aepkaBd, a IIKOJAM Bia 1epkBu. JKomgHa peniris He Moxke OyTH BH3HAaHA
JIepP>KaBOIO SIK 00OB'SI3KOBA.

Hixto He Moxe OyTH yBUIbHEHHUH BiJl BUKOHAHHS 3aKOHIB Ta Bil CBOiX OOOB'SI3KIB mepes
JIep’KaBOI0 3a MOTHBaMM peNIrifHUX MNEepeKOHaHb. Y pa3l SKII0 BHUKOHAHHA BiMCHKOBOTO
000B'sI3KYy CyNepeunuTh PENIriiHUM MEePEKOHAHHSAM T'POMaJTHUHA, BUKOHAHHS IIHOTO OOOB'SI3KY
Mae OyTH 3aMiHEHE aTbTEPHATUBHOIO (HEBIHCHKOBOIO) CITYK0010.

OpHi€ro 3 MpaBOBUX TrapaHTi mpaBa Ha cBOOOMYy BipocmoBigaHHs € mneperbadena KK
VYkpaiHu KpuMiHalbHa BiATOBIAANBHICTD 3a: MOIIKOPKEHHS PEIriiHUX CHOPYJ Y KYyJIbTOBUX
OyIIMHKIB, HE3aKOHHE YTPUMYBaHHS, OCKBEPHCHHs a0O 3HUINEHHS pEriiHUX CBSATHHb,

MePENIKOKaHHS 31MCHEHHIO pediriitHoro oopsaay (crarti 178-180).

199 Mixknapoauuil i HaumioHaJ bHMI 3axXMCT NpaB JIOAMHM Ta Tpasa ObkeHiis. Haeu. mociGnuk/ 3a pen.
Bypomencekoro M. B. — Xapkis, 2004 - C. 145.
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I'nasa 2. [losiTuuyHi mpaBa Ta ¢cB000aM Oi’keHIIiB

[MonmiTiuHi mpaBa Ta CBOOOJM JIOAWHU 1 TPOMaJSHUHA BUPAXKAIOTh 0CO0Y K MOJITUYHY
1CTOTY, i1 37aTHICTE OpaTH y4acTh y CYCIUIBHHX IMpoIiecax moa0 GopMyBaHHS MOTITUYHUX 11€H,
OpraHiB BJIaJId, BIUIMBY Ha Jii OpraHiB BJIaJyd Ta 3AIACHEHHS KOHTPOIIO 3a iX IISUIBHICTIO.
[MonmiTnuna cdepa MiIIBHOCTI JIIOAMHU € OaraTorpaHHOlO: y4yacTh y (OpMyBaHHI Oprasis
nyOuIiyHOi BiaaW, 3aMillleHHS MPEJCTaBHUIIBKOTO MaHAaTy abo mocaja Ha myOmiuyHid cimyxoi,
3MIMCHEHHS BIUTMBY Ha XiJ Ta 3MICT BJIAJIHUX pIllleHb, 3IHCHEHHS KOHTPOJIO Haa ITiSIMHU
Ccy0’€KTIB BIAJHUX MOBHOBa)KeHb. [lOMTHYHI MpaBa MOMIMPIOIOTHCS TIEPEBAKHO HA TPOMAISTH
VYxpainu. Cepea NOJITUYHMUX MPaB BUAUISIOTH JIBI TPYIH IpaB: IHTErpaTUBHI mpasa (cBoOojaa
BUPaXKEHHS MOTIISAAIB 1 cBoOOMa iH(opMaIlii, cBoboaa 00’ eqHaHb, cBOOOAA 310paHb) Ta mpaBa Ha
y4acth (BuOOpue 1 pedepeHmapHe MpaBo, MpaBO Ha JOCTYN A0 MyOIiYHOI Ciy)OH, TpaBo
HeTHHiﬁ)ISO.

[MomiTuHi mpaBa MOXYTh PpEaNi30ByBaTHCh JIIOAMHOIO Ta TPOMAASHUHOM  SIK
IHAMBIlyabHO, TaK 1 KOJIGKTUBHO (uepe3 oO0'eaHanHs rpomansH). [lpukimagom Takoro
MOJIITHYHOTO TpaBa, IO PEaT3yeThCs TUIBKH KOJEKTUBHO, MOXE OyTH TpaBo Ha 300pH,
MITUHTH, OO'€THAHHA Yy TOJITHYHI TapTii Ta TPOMAACHKI Oprasisaiii, SKe OIHOOCOOOBO
31HCHUTH HEMOXKIIUBO.

VY Koncrutynii Ykpainu 3HalIIUIM CBO€ BiOOpakeHHs Maiie BCl HANTOJOBHIIII MpaBa i
cB0O0O/IM, SIKI MOYKHA BIJTHECTH JIO MOJITHYHHUX: MMPABO HA YYacCTh B YMPABIIHHI JACPKABHUMH Ta
CyCHUIPHUMHU CIpaBaMH, BHOOpYI TpaBa, MpaBO Ha O0'€qHAHHS, TMpaBO Ha MUPHI 300pH Ta
JIeMOHCTpallii, TPaBoO HAa 3BEPHEHHS Ta 1HIII.

3akpirieni B KoncruTynii YkpailHu HaWBaXJIUBIII TOJITUYHI TpaBa 1 CcBOOOAM
BIJIOOpaKAIOTh 3arajbHOBU3HAHI MDKHAPOJIHI HOPMH. bBIgbII JeTadbHO perjaMeHTallls
MOJIITHYHUX TPaB 1 CBOOO] 3MIMCHIOETHCS Y CIEHIAIbHUX 3aKOHOJABYMX aKTaX HAI[lOHAIBHOTO
3aKOHOJABCTBA YKpalHW, HAIpHUKIAJ, Yy 3aKOHaX MpPO TIPOMAIIHCTBO YKpaiHU, IIpo
pedepeHymu, Ipo BUOOPH Ta 1HIII.

Ocobu, KM HaJaHO cTaTyc ODKEHIS B YKpaiHi, MalOTh piBHE 3 TPOMAaITHAMHU Y KpaiHU
MpaBO Ha HAMPABIICHHS 1HIWBIAyaJlbHUX UM KOJCKTHBHUX MHUCHMOBUX 3BEpPHEHBL ab0 ocolucTe
3BEpHEHHS 10 OpraHiB JAep)KaBHOI BJIAJH, OpraHiB MICIIEBOTO CaMOBPSIyBaHHS, MOCAIOBUX 1
ciyk00BUX 0cib nux oprasiB. Kpim Toro, 6keHIi Ta mrykadi NpUTYJIKY MarOTh MpaBo HaOyTu
TPOMAJITHCTBO YKpaiHW, MpaBO Ha CBOOOMY acormiarlii, cBo0oay 300piB, MITHHTIB, TTOXOMIB 1

JIEMOHCTpAIIi.

150 ITmutpues FO.A., 3natononsckuii A.A. I'paxkaanus 1 BiacTs. — M., 1994, — C. 28 — 29.
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2.1 IIpaBo Ha TPOMAJSIHCTBO
Bignosimno g0 Koncrutyuii VYkpainm B VYKpaiHi iCHye €aMHE TI'pPOMAaJISHCTBO.
I'pomansHcTBO YKpaiHu — 1e npaBoBHH 3B'SI30K MK (i3uuHOI0 0c000r0 1 YKpaiHoO, 110
3HaXOJUTh CBIM BHSIB y iX B3a€MHUX MpaBax Ta 000B's3kax. [IpaBo Ha rpomMaastHCTBO, BIATIOBIAHO
no crareit 25, 33 Konctutymii Ykpainu, BKIouae B ce0e: mpaBO MaTH IPOMAJISTHCTBO Y KpaiHu;
npaBo He OyTH M030aBIECHUM TPOMAJSHCTBA; MPAaBO 3MIHUTH T'POMAJSHCTBO; MpPaBO HE OyTH
BUTHAHUM 3a MeXi YKpaiHu; mpaBo He OyTH BUJAHUM iHIIIN JepkaBi; MPaBo Ha MIKIyBaHHS Ta
3aXHCT CBOET IEPKaBH i yac mepedyBaHHs 3a 11 MeKaMu; TIPaBo B OyIb-IKUI 9ac TTOBEPHYTHUCS
B YkpaiHy. BikeHii Ta murykadi NpUTYIKY MaloOTh MpPaBO HAaOyTH TPOMAISHCTBO YKpaiHU
BiZIMOBIHO 10 3akoHy Ykpainu “IIpo rpomaasHcTBO YKpainu”.
bixkeHmi Ta mykadi MOPUTYJIKY MOXYTh HaOyTH TPOMAASHCTBO YKpaiHM Ha TaKUX
[miacTaBax:

1) 3a napomxenHsiM. BiamosimHo mo cr. 7 3akony VYkpainu “TIpo rpomamssHCTBO
VYkpainu” ocoba, ska HapoJuIacs Ha TEpUTOPii YKpaiHU, OAHOMY 3 OATHKIB SIKOT HAJJTAaHO CTAaTyC
ObKeHIsT B YKpaiHI 4M HpPUTYJIOK B YKpaiHi, 1 He HaOyna 3a HapOKEHHSIM TI'POMAISHCTBA
YKOJTHOTO 3 0aThKiB a00 HalyJsa 3a HAPO/HKEHHSM I'POMAJTHCTBO TOTO 3 OAaTHKIB, SKOMY HaJaHO
cTaTyc ODKeHIE B YKpaiHi 4M MPUTYJIOK B YKpaiHi, € TPOMaASHUHOM YKpaiHU 3 MOMEHTY
HapOJKCHHSI.

2) 3a TepuTopianbHUM noxoxxeHHAM. Oco0ba, sika camMa yu xo4a 0 ouH 3 11 OaTHKIB, Jij
gy 6aba, pinHI (TOBHOPIIHI Ta HEMOBHOPIAHI) OpaT 4M CecTpa, CMH YM J0YKa, OHYK YA OHyKa
Hapoauaucs abo TOCTiMHO mpoxkuBaiau a0 24 ceprnHa 1991 poky Ha Tepurtopii, ska crana
TepuTOpi€er0 YKpainu BiAMOBiAHO 10 3akony Ykpainu "[Ipo mpaBoHacTymHUUTBO YKpaiHu', abo
sIKa cama 4u xo4a 0 ojuH 3 ii 6aThKiB, 117 un 6aba, pinHi (MOBHOPIAHI Ta HENOBHOPIIHI) Opat yu
cecTpa HapOaWIKCS a00 MOCTIHHO MPOKUBAIA HA 1HIIIMX TEPUTOPISX, IO BXOAMIA HA MOMEHT X
Hapo/DKEHHs abo Mmij 4ac iX MOCTIHHOrO MPOKMBAHHSA 10 ckiamy YkpaiHcbkoi Hapomnoi
Pecny6uiku, 3axinHoykpaincekoi Hapomuoi PecryOmiku, Ykpaincekoi JlepkaBu, YkpaiHChKOI
Comianictnunoi PagsgHcbkoi PecryOmiku, 3akapraTchkoi YkpaiHu, YKpaiHcbkoi PansHCbKOi
Comianmictuunoi Pecriyomiku (YPCP), 1 € iHO3eMiieMm, SIKOMy HaJaHO CTaTyc ODKEHIS YH
MPUTYJIOK B YKpaiHi, 1 SKUHA MOAAB ACKIApallio Mpo BiAMOBY BiJ 1HO3EMHOT'O TPOMAJITHCTBA Ta
3asBy Mpo HAOyTTS TpoMaasHCTBA YKpaiHW, a TaKoX ii HEMOBHOJITHI JITH PEECTPYIOTHCS
rpomagsiHamMu Ykpainu. Jlatoro HaOyTTs rpomajasHCTBa YKpaiHM B JaHOMY BHIQJAKY € JaTa
peectpariii Ha0yTTS 0c000I0 TPOMAJITHCTBA Y KpaiHH.

3) BHacainok NpUTHATTA 10 TPOMAJAHCTBA. YMOBaMHU MPUUHATTS 10 TPOMAJISTHCTBA
VYkpainu O1KEHIIIB Ta IIyKadiB MPUTYIIKY €:

1) BuzHanus i qotpumanas Koncturyuii Ykpainu Ta 3akoHiB YKpaiHu;
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2) mojaHHs AeKJIapariii mpo BiIMOBY BiJl iIHO3€MHOT'O TPOMAJISTHCTBA;

3) Oe3mepepBHE NMPOKMBAHHS Ha 3aKOHHUX IIJCTaBaX HAa TEepPUTOpii YKpaiHU MPOTATOM
OCTaHHIX TPHOX POKIB 3 MOMEHTY HaJaHHS iM cTarycy ODKEHL 4M NPUTYJIKY B YKpaiHi (us
yMOBa HE TOIIHUPIOETHCS Ha 0Ci0, sKi mepe0yBalTh y IUTI001 3 TPOMAATHUHOM YKpaiHUd MOHA
JIBa POKH, 1 Ha 0ci0, 5Kl mepeOyBaiu 3 TPOMAITHUHOM YKpaiHM MOHAJ JABa POKH Y IUIIO01, 110
NPUITUHUBCS BHACHIIOK HOTO CMEpTi);

4) BONONIHHS JEpPKaBHOIO MOBOIO abo 1i po3yMmiHHS B 00cCs3i, JOCTAaTHHOMY IS
CIIKyBaHHS (111 YMOBa HE MOIIMPIOETHCS HA 0Ci0, SKI MarOTh MeBH1 (izuyHi1 Baau (cimimi, TIIyXi,
HiM1);

[Tonoxenns, nependadeHi MyHKTaMu 3,4 He MOMMPIOIOTHCA HAa TUX ODKEHIIIB Ta IIyKadiB
OPUTYJKY, SKI MalOTh BHU3HAUHI 3aciayru nepel YKpaiHOIO ab0 NPUHHATTS SKUX [0
rPOMaJITHCTBA YKpaiHU CTAHOBUTH JIEP)KaBHUM 1HTEpEC I Y KpaiHu.

[Ipuiinarts 1o rpoMansHCcTBa YKpaiHM TUTHHU, sIKa MPOKKMBAE B YKpaiHi 1 OMHOMY 13
0aTbKiB K01 a0 1HIIIH 0c00i, siKa € 11 3aKOHHUM TPEACTaBHUKOM, HaJaHO CTaTyC OLKEHI abo
NPUTYJIOK B YKpaiHi, 37iiiCHIOEThCS 0€3 ypaxyBaHHSI yMOB, Ilepe0ayeHux myHkTamu 1, 3, 4.

Jlo rpoManissHCTBA YKpaiHu He IpUMaEThCs 0co0a, sKa:

1) BuMHMIIA 37I0YMH NPOTH JIOJCTBA UM 3A1HCHIOBAIA T€HOLIM/T;

2) 3acymxeHa B YKpaiHi 10 1030aBJIE€HHS BOJI 32 BUMHEHHS TSHKKOTO ab0 OCOOIMBO TSKKOTO
3II0YMHY (10 TTOTAIEHHS 200 3HATTS CYANUMOCTI);

3) BUMHWIA Ha TEPUTOPIi IHINOI JIEpKaBU MisIHHS, SIK€ BU3HAHO 3aKOHOJABCTBOM YKpaiHU
TSKKAM 200 0COOJIMBO TSKKUM 3JI0YHMHOM.

Jlatoro HaOyTTs TPOMAISHCTBA YKpaiHU BHACTIIOK MPUUHSTTS O TPOMAJSHCTBA € JaTa
BUJAHHSA BiAnoBiaHoro Ykasy Ilpesunenra Ykpainu.

4) Buacjaigok mnoHOBJeHHA Yy rpomMaasHcTBi. Ocoba, ska TICAS TPUITMHEHHS
rpoOMajsiHCTBAa YKpaiHu Halyna 1HO3eMHE TpOMaasHCTBO (MiggaHCTBO) abo 1HO3EMHI
rpoMansgHCTBa (MiJAAHCTBA) Ta cTaja ObKEeHLeM abo IIyKaueM NPUTYJIKY, TMOBEpHyJacs B
VYkpaiHy Ha ocTiifHe MPOXUBAHHSA 1 OJaJIa 3asBY MPO MOHOBJIEHHS Y TPOMAISIHCTBI YKpaiHu Ta
JeKJIapalifo TMpo BIJIMOBY BiJl 1HO3EMHOTO T'pPOMAJSHCTBA, 3a BIJACYTHOCTI TMIiJICTaB,
nependavyeHuX 4YacTUHOI M'AToro cratTi 9 3akony Ykpainm “IIpo rpomansHcTBO Ykpainu”,
peecTpyeTbes rpoMaasHUHOM Ykpainu. [laroro HaOyTTs rpomMajnsHCTBa YKpaiHM B JaHOMY
BUIAJIKY € JlaTa peecTparii HabyTTst 0C0000 TPOMASIHCTBA Y KpaiHu.

Y rpomansHCTBI YKpaiHH HE TOHOBIIOIOTBCS OCOOH, SIKI BTPATHJIM TPOMAISHCTBO
Vkpaiau y 3B'SI3Ky 3 HaOyTTSM HOTO BHACHIOK OOMaHy, CBIJIOMOTO TOAAHHS HEMpPaBIUBUX
BiZloMOCTeH U (paJIbIIMBHX JOKYMEHTIB a00 CTOCOBHO SIKMX PILLICHHS PO 0(popMIIeHHS HAOyTTA

rpoMagsgHCTBa YKpaiHM CKacoBaHI Ha MiACTaBi TOrO, IO BOHM HAOylIW TPOMAISHCTBO 3a
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TEPUTOPIAILHUM MOXO/KEHHSIM a00 B MOPSIKY MOHOBJIEHHS Y TPOMAISHCTBI MUIIXOM OOMaHy,
BHACTIJIOK TOJAHHS CBiIOMO HEMpPaBIWBUX BiJOMOCTe abo (anbIIMBUX JOKYMEHTIB,
NPUXOBYBaHHA OyJIb-SIKOTO CYTTEBOTO (DakTy, 3a HAsSBHOCTI SIKOTO 0co0a He Moxke HalyTu
TPOMAJSHCTBO YKpaiHH.

5) BHacainok ycuHoOBJIeHHs. J[UTHHA, siKa € 1HO3EMIIEM, TKOMY HaJaHO CTaTyC ODKEHIIS
YH MPUTYJIOK B YKpaiHi, 1 IKY YCHUHOBIISIIOTh IPOMAJsIHH YKpaiHU ab0 HMOJPYKKs, OAUH 3 SKOTO
€ TpPOMaJsHUHOM YKpaiHu, a Apyruid - ocoOor 0Oe3 rpoMaasHCTBA a0o0 1HO3EMIIEM, CTae
rPOMAJASIHUHOM YKpaiHM 3 MOMEHTY HaOpaHHS YMHHOCTI pILIIEHHSM [P0 YCHHOBJICHHS,
HE3aJIC)KHO BiJ] TOTO, MPOKMBAE BOHA MOCTIMHO B YKpaiHi UM 32 KOPJIOHOM.

6) BHac/iigok BCTAHOBJIEHHSI HAJ JAUTHHOK OMIKH 4Y¥ MIKJIYBAHHS, BJAIITYBAaHHA
AUTHHU B JUTSYMA 3aKJIa] YU 3aKJIa] OXOPOHHM 3/0pPOB'sl, B TUTAYMIi OyIMHOK ciMeiiHOTr0
THIY UM PUAOMHY ciM'10 200 mepexayvi HAa BUXOBAHHS B CiM'I0 MATPOHATHOI0 BUXOBATEJIS.
JutnHa sKa € 1HO3eMIIeM, IO OTPHUMAaB CTATyC OLKEHIT YW MPUTYJOK B YKpaiHi, HaJ SKOIO
BCTAHOBJICHO OINIKY YM MIKJIIyBaHHA 1 OMIKyHOM a00 MiKJIyBaJbHUKOM MPU3HAYCHO I'POMASTHUHA
VYkpainu abo oci0, oHa 3 IKUX € TPOMATHUHOM Y KpaiHH, a Jpyra - 0co00t0 0e3 rpomMaisHCTBa
ab0 1HO3EeMIIEM, CTa€ TPOMAAIHUHOM VYKpaiHW 3 MOMEHTY TMPUHHATTSA PIIICHHS TIPO
BCTAHOBJICHHS OITIKW YU IMKJIyBaHHS a00 3 MOMEHTY HaOpaHHS YMHHOCTI PIIICHHSAM CYIy PO
BCTAHOBJICHHS OMIKHM YU MIKJIyBaHHS, SKILIO TaKa JUTHHA Y 3B'SI3KYy 13 BCTAHOBJICHHSM OITIKHA 200
IiKJIyBaHHS He HaOyBa€ TPOMAISIHCTBO OMIKyHa UM MIKITyBaJIbHUKA, SIKUH € 1HO3eMLIEM.

JlutnHa sKa € 1HO3EeMIIeM, IO OTPMMAaB CTAaTyC ODLKEHIT YW MPUTYJIOK B YKpaiHi, 1
MOCTIMHO TPOXUBAE B TUTAYOMY 3aKjajl YM 3aKJaji OXOPOHHU 3J0POB'S, aJMIHICTparlis SKUX
BUKOHYE 00 Hel (yHKIII omikyHa abo MiKIyBaJbHHMKA, CTA€ TPOMAISIHUHOM YKpaiHU 3
MOMEHTY BJIAIITYBaHHSA B TaKUW 3aKjall, KO ii OATbKU MOMEpIH, 1M030aBieHI OAThKIBCHKUX
mpaB, BH3HaHI O€3BICHO BIJACYTHIMH YHM HEI€3JaTHUMH, OTOJIOIICHI MOMEpPIUMHU abo SKIIO
0aThbKM TUTHUHU, POITYUEHOI 13 CIM'€10, HE 3HAACHI.

JluTuHa sKa € 1HO3eMIIeM, IO OTPUMAaB CTaTyC OLKEHI Yd TPUTYJIOK B YKpaiHi, i
BUXOBY€ETHCS B JAUTAYOMY OYIMHKY CIMEHHOrO THITy, NMPUHOMHINA ciM'i, ciM'i maTpoHAaTHOTO
BUXOBAaTENsA, SKIIO Xo4a O oauH 13 OaTbKiB-BHXOBaTeldiB a00 NPUMOMHHX OaThKiB, abo
NaTPOHATHUX BUXOBATEIIB € TPOMAJITHUHOM YKpaiHH, CTa€ TPOMAJASIHUHOM YKpaiHu 3 MOMEHTY
BJIAIITYBAHHS AUTHUHH JI0 IUTSYOTO OyAMHKY CIMEMHOTO THUITy 4d mpuiHoMHOI ciM'T abo mepenaui
Ha BUXOBaHHSI B CIM'I0 HAaTPOHATHOTO BMXOBAaTelNs, AKIIO ii OaTbKM HOMEpJH, Mo30aBieHi
0aThKIBCHKHX TIPaB, BH3HAHI OE€3BICHO BIACYTHIMHU YW HEMI€3JaTHUMH, OTOJIOMICHI TOMEPIUMHU
a0o0 AKII0 0aTHKU TUTUHH, PO3TYUEHOT 13 CIM'€10, HE 3HANICHI.

7) BHaACJaiI0OK BCTAHOBJIEHHSI HAJ 0CO00I0, BU3HAHOK CY/OM HeAi€3aTHOI0, OMiKMH.

[Ho3emenb, SKOMY HAQJAaHO CTaTyC ODKEHIS YU MNPUTYJIOK B YKpaiHi, BU3HAHHHA CyJIOM
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HeIl€3aTHUM, HaJ SKUM BCTAHOBJICHO OIIKY I'pOMaJsSHMHA YKpaiHu, HaOyBa€ rpoMaIsiHCTBO
VYkpainu 3 MOMEHTY HaOpaHHS YUHHOCTI PIICHHSAM PO BCTAHOBJICHHS OIIKH.

8) Y 3B'A3Ky 3 mepe0yBaHHSIM y IPOMAJsIHCTBI YKpaiHM OJHOro 4u 000X 0aTbKiB
AUTHHU. [luTHHA, sIKa € 1HO3eMIIEM, OJIUH 3 OATHKIB AKOi € TPOMaJTHUHOM YKpaiHu, a IpyTruil €
1HO3eMIIeM, SKOMY HAaJaHO CTaTryc ODKEHII 4YM TPUTYJIOK B YKpaiHi, pEECTPYEThCA
TPOMAITHUHOM YKpaiHu 3a KJIIOMIOTAaHHAM TOTO 3 0aTbKiB, sIKUIl € TpoMaasHuHOM YKpainu. [Ipu
IbOMYy HaOyTTs rpoMajasHCTBa YKpaiHu TITbMH BikoM Bix 14 mo 18 pokiB moxe BinOyBaTHCA
JuIe 3a IXHbOIO 3rofioro. JlaTtoro HaOyTTd TpoMajsHCTBA YKpaiHM y JaHOMY BUNAJAKY € JaTa
peectpariii Ha0yTTS 0c000I0 TPOMAJITHCTBA Y KpaiHH.

9) BHaciigok BH3HAHHSI 0aTbKIBCTBAa YHM MaTepHHCTBA a00 BCTAHOBJIEHHHA (aKTy
0aTbKIBCTBA 4YM MaTepUHCTBA. Y pa3i BU3HAHHS OaThKiBCTBA (MAaTEpUHCTBA) AUTHUHH, MATH
(6aTpKO) SIKOT € 1HO3EMIIEM, SIKOMY HaJlaHO CTaTyC ODKEHIISI YU MPUTYJIOK B YKpaiHi, a 6aTbkoM
(MaTH) BU3HAHO TPOMAJITHUHOM YKpaiHu a0o BiH (BOHA) mepeOyBaau y TPOMaIsIHCTBI YKpaiHu,
TUTUHA HE3aJeKHO BiJl Micls ii HAPOIKEHHS Ta MICLs TOCTIHHOTO TPOXXUBAaHHS HaOyBae
rpoMagsgHCTBO YKpainu. /laToro HaOyTTs rpoMajsHCTBa YKpaiHM y TaKMX BHIIaJKaxX € JaTa
HapoDKEHHs TUTUHH (0coOm) abo mata HaOyTTS rpoOMajsHCTBA YKpaiHM OaThKOM YU MaTip'to,
0aTHKIBCTBO YM MATEPUHCTBO SIKMX BU3HAHO 200 IIOJ0 SIKUX BCTAHOBJICHO (paKT OATHKIBCTBA YU
MaTEepPUHCTBA, SKIIO Taki 0aThKO YM MAaTH HAOYJIM TPOMAISHCTBO YKpaiHH MICIs HApOIKEHHS
JUTHHU (0CO0n).

SAxio Bu3HaHHS 0aTHKIBCTBAa UM MaTEPUHCTBA a00 BCTAHOBJIEHHS (aKTy OATHKIBCTBA YU
MaTEepUHCTBA MaJld MICIe TICIs JOCSATHEHHS JIUTHHOIO TIIOBHOJITTS, Taka ocoba, sika €
1HO3eMIIeM, SIKOMY HaJaHO CTaTyc ODKEHIM YM HPUTYJIOK B YKpaiHi, HaOyBae rpoMaJsHCTBO
VYkpaiHu He3aleXHO BiJ MICIs ii HApOPKEHHS Ta MICISl MOCTIHHOTO MPOXHUBAHHSA SIKIIO BOHA
moJ1asia 3asBy Mpo HaOyTTs TPOMaJITHCTBA Y KpaiHU Ta JIEKJIapallito Ipo BiIMOBY BijJ iHO3€MHOTO
rpomaasHcTBa. JlaToro HaOyTTsS TpoMasHCTBA YKpaiHW y TaKOMY BHUIMAJKY € JaTa peecTparii
HaOyTTS 000010 TPOMA/ISIHCTBA Y KpaiHHU.

10) 3a inmmMu nigcraBamu, nepeadaveHMMHU MiZKHAPOJHMMH 0rOBOPaMH YKpaiHH.

I'pomagsactBo  VYikpainm 3rigHo 13 3akoHom “IIpo rpomaasHcTBO  YKpainu”
MPUIHUHSETHCA: BHACIIAOK BUXOJY 3 TPOMAJSHCTBA YKpaiHU; BHACIIIOK BTPAaTH I'POMAaJIIHCTBA
Vkpainu; 3a mijacTaBaMu, nepe0aueHIMI MiXKHAPOIHUMH JI0roBopaMu Ykpainu.'>!

I'pomansauH Ykpainu, SKUA BiIMOBIAHO JO YHHHOTO 3aKOHOJABCTBA YKpAiHU € TaKuM,
0 TIOCTIHHO TMPOXXMBAE 3a KOPJOHOM, MOXXE BHMTH 3 TPOMAISHCTBA YKpaiHM 3a HOro

KJIOMOTaHHAM. Buxim 3 TpomaasHCTBa YKpaiHM JOMYCKA€ThCs, SKIO ocoba Halyma

151 Paginosuu I1.M., Xaspontok M.I. TIpasa moaunu i rpomaasauna. Hasuansuuii nocibuuk.- K.: Arika, 2004. — C.
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TPOMAJSIHCTBO 1HILOT Jiep’kaBU abo OTpUMalia JOKYMEHT, BUAAHUN YIIOBHOBa)XEHUMHU OpraHaMu
1HIIOT Aep)kaBu, NPO Te, IO TPOMAJIHUH YKpaiHu HaOyne i TpOMajsHCTBO, SKIIO BHHIE 3
rpomManasHcTBa YKpainu. Buxin aitei Bikom Bia 14 1o 18 pokiB 3 rpoMajsiHCTBa YKpaiHH MOXKe
BiI0yBaTHCS JIMIIE 3a IXHBOIO 3ro/1010. Buxin 3 rpomansHcTBa YKpaiHU HE AOMYCKAETHCS, SIKIIO
oco0y, sKa KIOMOYe TPO BHUXIA 3 TPOMAIIHCTBA YKpaiHW, B YKpaiHi NPUTATHYTO SK
00BHMHYBauYeHY y KpUMiHaJbHIH crpaBi a00 cTOCOBHO 5IKOi B YKpaiHi € 0OBUHYBAaJIbHUN BHUPOK
Cyny, 10 HaOpaB YMHHOCTI 1 MiJUIAra€ BUKOHAHHIO. /laTol0 MpUITMHEHHS TPOMaJsIHCTBA Y KpaiHu
y TaHOMY BHUIIAJIKY € JaTa BUAAHHS BiAMOBIIHOTO YKa3y [Ipe3uaeHra Ykpainu.
[TimcTaBamu J1s1 BTpaTH TPOMASHCTBA Y KpaiHH €:

1) no6poBinbHE HAOYTTS TPOMAITHUHOM YKpaiHu I'POMASIHCTBA 1HIIOT Aep>KaBH, SKIIO HA
MOMEHT TaKOro HaOyTTs BiH JOCST MOBHONITTA. He BBakaroTbcs NOOPOBUIBHUM HAOYTTSIM
IHIIIOTO TPOMAJISTHCTBA TaKl BUTIAIKHU:

a) oJHOYacHe HaOyTTs JOUTHUHOIO 3a HApOKEHHAM TpPOMAAsSHCTBA YKpaiHU Ta
IPOMAJTHCTBA 1HIIOT Iep>KaBH UM JIEPiKaB;

0) HaOyTTs AUTHHOIO, SIKA € TPOMAITHUHOM YKpaiHHU, TPOMAaJITHCTBA CBOIX YCHHOBHUTEINIB
YHACTII0K YCUHOBIICHHS i1 1HO3EMISIMU;

B) aBTOMAaTHUYHE HAOYyTTs TPOMAJISHMHOM YKpaiHW IHIIOrO TPOMAJSHCTBA BHACIIIOK
OJIPYKEHHS 3 1HO3EMIIEM;

r) aBTOMaTH4He HAOyTTS TPOMATHHHOM YKpaiHH, SKHH IOCAT MOBHOJITTS, IHIIOTO
rPOMaJISIHCTBA BHACIIOK 3aCTOCYBaHHS 3aKOHO/IaBCTBA MPO TPOMAJITHCTBO 1HO3EMHOI AepKaBH,
AKILO TaKUi TPOMaJIHUH YKpaiHU HE OTpUMaB AOKYMEHT, IO MIATBEPAKYE HASBHICTb Y HHOTO
rPOMAISTHCTBA 1HINOT IEP>KaBU;

2) HaOyTTs O0CO0OI0 TPOMAASHCTBA YKpaiHH UUIAXOM MNPUHAHATTS A0 TPOMAISHCTBA
BHACIIIJIOK 00MaHy, CB1JIOMOTO TIOTaHHS HEMPABAUBUX BIJOMOCTEH a00 (paibIIMBUX TOKYMEHTIB;

3) moOpOBiITEHUN BCTYN HAa BIWCHKOBY CIIy>kKOy I1HINOT JepKaBH, sIKa BIAMOBIAHO [0
3aKOHOJIABCTBA II€1 JiepKaBH HE € 3araJlbHUM BiMCHKOBUM OOOB'S3KOM UM aJbTEPHATHBHOIO
(HEeBIIICHKOBOIO) CITYkKO00I0.

Ocoba He BTpadae TPOMAISHCTBO YKpaiHH, SKIIO BHACIIIOK I[LOTO CTaHE 0CO00r0 Oe3
rpomMaasHCTBa. /laTOl0 NMpHUMMHEHHS TPOMaJsSHCTBA YKpaiHU y BUMNAAKY HOro BTpaTH € JaTa

BUAHHS BIAMOBIAHOTO YKa3y IIpesnaenra Ykpainu.

2.2 IIpaBo Ha 3BepHEHHS
Crarta 40 Koncturynii Ykpainu ta cr. 20 3akony Ykpaiau “IIpo GikeHIlB” TapaHTye
ocobaM, SKMM HaJaHO CTaTyc ODKEHI, piBHI 3 TpoMaasiHaMU YKpaiHu MpaBa HAa HANpPaBJICHHS

1HAMBIIyaqTbHUX YU KOJEKTHBHUX NMUCHMOBHX 3BEpHEHb a00 OCOOMCTE 3BEpPHEHHS JI0 OpraHiB
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Jep>)KaBHOI BJIaJM, OPraHiB MICIIEBOTO CAMOBPSIYBaHHS, MOCATOBUX 1 CIIyKOOBHX OCIO ITUX
OpraHiB.

[IpaBo Ha 3BEpHEHHS € BAXKIMBUM HAIMPSMOM JIEMOKPATHYHOTO PO3BUTKY JAEpKaBH 1
cycniibcTBa. BOHO 3abesneuye MOXIMBICTH TpOMaJsiHaM YKpaiHh, ODKEHISIM Ta IIyKadyam
MPUTYJIKY OpaTy ydacTh B YINpaBJIiHHI JEPKaBHUMHU Ta CyCHUIBHUMHU CIpaBaMH, BIUIMBAaTH Ha
HOJINIIEHHS. POOOTH OpraHiB Jep:KaBHOI BIaau 1 MICIIEBOIO CaMOBPSIYBaHHS, BiJICTOIOBATH 1
3aXMIIATH CBOI MpaBa Ta iHTepecH.'>? 3akpilieHHs mpaBa Ha 3BEPHEHHS HA KOHCTUTYLIHHOMY
PIBHI BIANOBIA€ 3aralbHOBU3HAHUM MIKHAPOIHUM CTaHIapTaM.

Bignosigao mo crarti 40 Koncturynii YkpaiHm opraHu aeprkaBHOI Biaaud, OpraHU
MICIIEBOI'O CaMOBPSAIYBaHHS, MOCAIOBI 1 CIy»)00Bi 0cOOM IMX OpraHiB 3000B's3aHI POTIISIHYTH
3BepHEHHA OyIb-sIKOi 0coOM, B TOMY 4YHCHi ODKEHIIB Ta NIyKadiB NPUTYJIKY, Ta JaTH
OOTpyHTOBaHY BIJIMIOBI/Ib Y BCTAHOBJICHHH 3aKOHOM CTpOK. Ilim 3BEpHEHHSMH CIiJI PO3YMITH
BHUKJIQJICHI B NMHUCHMOBIN a00 ycHii (opmi mporosuiii (3ayBakeHHs), 3asBU (KJIOTOTaHHS) 1
CKapTH.

3akon Ykpainu “IIpo 3BepHeHHS TpoMaasH’ Hajmae ocolaMm, SKHUM HaJaHO CTaTyc
OLKEHI, MpaBO 3BEPHYTHUCS HE TIIBKH O OpraHiB JCp)KaBHOI BJIaJAX Ta MICIIEBOTO
caMOBpSAyBaHHs, aje 1 10 00'€THaHb TPOMAJISH, MiANPUEMCTB, YCTAaHOB, OPTraHi3allii He3aJeKHO
Bi (opm BmacHOCTi, 3aco0iB MacoBoi iH(dopmarii, mocagoBux ocid BIAMOBIIHO A0 iX
(GyHKLIOHATBEHUX OOOB'A3KIB 13 3ayBa)KEHHSIMH, CKapraMy Ta MPOTO3UIIISIMH, 110 CTOCYIOThCS 1X
CTaTyTHOI MiSUTBHOCTI, 3asBOI0 a00 KIJIOMOTAaHHSAM IIOAO peayizalii CBOiX COIlialbHO-
€KOHOMIYHUX, TMOJITHYHMX Ta OCOOMCTHX TIpaB 1 3aKOHHUX IHTEPECIB Ta CKaprow Mpo ix
MOPYIICHHS.

3akoH VYkpainu “IIpo 3BepHEHHs TpoMajsH’ BCTAHOBJIIOE BHUMOTH 10 3BEPHEHb
TPOMaJIsIH, PETIAMEHTYE MOPSIIOK PO3IIIsiAYy 3BEPHEHb IPOMAsiH Ta BU3HAYA€E BIANOBIJANbHICTD
3a MOPYIIEHHS 3aKOHOAABCTBA PO PO3TJIS 3BEPHEHD IPOMA/ISH.

VY 3BepHEHHI Mae OyTH 3a3HAYCHO TNPI3BUINE, iM's, MO OATHKOBI, MiClle MPOKUBAHHS
0co0M, BUKIIAJIEHO CYTh MOPYIICHOTO MHTAHHS, 3ayBa)KCHHS, NMPOMO3UIIi, 3aiBU UM CKAPTH,
MPOXaHHS YW BUMOTH. 3BEPHEHHS MOXKE€ OyTH yCHUM (BUKIAIEHUM OCOOOI0 1 3amMCaHuM
MOCaJ0BOI0 0COOO0I0 Ha OCOOMCTOMY MPHUHOMI) YW MHUCHMOBHUM, HAMICIaHUM TOIITOK a0o
nepeaHuM 0CcO000 IO BIAMOBITHOTO OPraHy, YCTAHOBH OCOOMCTO YU Yepe3 YIIOBHOBAXKCHY HUM
0co0y, SKIIO Ii TOBHOBaXXEHHsI 0()OPMJIICHI BIAMOBITHO O YHHHOTO 3aKOHOJABCTBA. [IncbMOBe

3BEPHEHHS TOBUHHO OYTH MiMUCAHO 3asSBHUKOM (3asBHUKAMH) 13 3a3HAUYCHHSIM JIaTH.

152 Pa6inosuu I1.M., Xaspontok M.I. TIpasa moauuu i rpomaasauna. Hasuansuuii nocibuuk.- K.: Arika, 2004, — C.
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I'pomansnu Ta 0coOHM, SKMM HAgaHO CTaTyCc ODKEHIS, MAlOTh TPAaBO 3BEPTATUCS 10
OpraHiB JIep>KaBHOI BJIAJH, MICLEBOTO CAMOBPSIYBAaHHS, MiANPHEMCTB, YCTAaHOB, OpraHi3ailii
HE3aJIeXKHO BiJ (hOpM BIACHOCTI, 00'€IHAHb IPOMAISIH, ITOCAIOBUX 0CI0 YKPaiHCHKOIO UM 1HIIOO
MOBOIO, IPUIHATHOIO IS CTOPiH. BaknuBoro € rapanTis, nepeadadeHa B ¢T. 7 3akoH YKpaiHu
“IIpo 3BepHEHHS TPOMAJISAH

3eeprenns, ogopmaeHi HANEHCHUM YUHOM I NOOAHI ) BCMAHOBNEHOM)Y NOPAOKY,
nionsearms 0008'93K080My NPUUHAMMIO MA PO321:0Y. 3a00pOHAEMbCA 8I0MOBA 8 NPUUHAMMI
ma po3ensndi 36epHeHHsl 3 NOCUIAHHAM HA NOJIMUYHI NO2NAOU, NAPMIUHY HANEHCHICMb, CIMamo,
8IK, 8IPOCNOBIOAHHS, HAYIOHALHICIb 2POMAOSAHUHA, HE3HAHHS MOBU 36EPHEHHSL.

Kpim panoi rapanrii, 3akon VYkpainu “IIpo 3BepHEHHS TpoMaisH’ 3aKpiILIIOE
3a00poHy mepeciiayBaHHs 0ci0 3a MOJAaHHS 3BEPHEHHS 1 HETIPHUITYCTUMICTh MPUMYIITYBAaHHS iX
0 HWoro ToOAaHHS Ta 3a00pOHY  PO3TOJIOMIEHHS  BIIOMOCTEH, MO0 MICTATBCA Yy
3BEpHEHHSX.

[Ipu peamizamii cBoro mpaBa Ha 3BEPHEHHS OCOOM, SKMM HAJaHO CTaTyC OXKEHIs,
MAalOTh MIPABO:

- 0COOMCTO BUKJIACTH apryMEHTH 0C00i, 1110 MepeBipsiia 3asBy Y CKapry, Ta OpaTH y4acTb
y TIEpEBIPIIi TIOJIAHOT CKAPTH UM 3a5BU;

- 3HAaHOMHUTHCS 3 MaTepialaMu MEePEeBIPKH;

- MO/IaBaTH JOJATKOBI Marepiaiy abo HAMoJATaTH Ha IX 3allUTi OPTaHOM, SKHU PO3TJIsiIae
3asgBY UM CKapry;

- OyTH IPUCYTHIM MIPH PO3TIISII 3asiBU Y CKapTH;

- KOPUCTYBaTUCS TMOCIyraMud aJBokaTa a0o0 TMpEeACTaBHHKA TPYAOBOTO KOJIEKTHBY,
oprauizamii, fka 3IIHCHIOE MpPaBO3axXMCHY (YHKILIO, O(POPMHUBIIM 1€ YHOBHOBAKEHHS Y
BCTaHOBJIEHOMY 3aKOHOM IOPSKY;

- 0/iep>KaTy MUCHhMOBY BiJIMOBiAb MPO PE3YJIbTATH PO3IIIALY 3asiBU UM CKapru;

- BHCIIOBIIIOBaTH YCHO a00 MHUCHMOBO BHMOTY IIOJO AOTPHUMAHHS TAEMHUII PO3TISIAY
3as1BU YU CKapTH;

- BUMaraTH BIJIIKOAYBaHHA 30UTKIB, SKIIO BOHU CTaJd pPE3YyJIbTaTOM TOPYILIEHb
BCTaHOBJICHOTO MOPSAKY PO3TJISAY 3BEpHEHb.

3BepHEHHS PO3TJIAAAIOTHCS 1 BUPIIIYIOTHCS y TEPMiH HE OiJIbIlle OJHOTO MicsLs Bia IHS 1X
HAJIXOJDKEHHS, a Ti, K1 HE MOTPEOYIOTh JTOAATKOBOTO BHBYEHHS, - HEBIJIKJIATHO, ajie HE Mi3HiIIe
M'ATHAAUATH JHIB BiX JHA iX OTpUMaHHs. SIKIIO B MICAYHUN TEPMIH BUPIMIMTH TOPYIICHI Yy
3BEPHEHHI TNMUTAaHHSA HEMOXXJIMBO, KEPIBHUK BIIMOBITHOTO OpraHy, MiANPHEMCTBA, YCTAaHOBH,

oprasizaiii abo H#oro 3aCTYIMHUK BCTaHOBIIOIOTH HEOOXIMHUN TEPMIH AJII MOTO PO3TISIY, MPO
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10 TOBIAOMIIIETHCS 0c001, sika Toaana 3BepHeHHs. [Ipy oMy 3arajJbHUIA TEpMiH BUPIMICHHS

NUTaHb, OPYIIEHUX Y 3BEPHEHHI, HE MOJKE IIEPEBHIIYBATH COPOKA II'SITH JIHIB.

2.3 IIpaBo Ha cB0oOOaY acomiamii

Bignosigao mo ct. 36 Konctutyii YkpaiHu rpomaasHu YKpaiHm MarOTh MPaBO Ha
cBOOOy 00'€JTHAHHA y MONITUYHI MapTii Ta TPOMAACHKI OpraHizamii Aus 3AiHCHEHHS 1 3aXHCTy
CBOIX IpaB 1 CBOOOJ Ta 3aJ0BOJICHHS MOJITUYHHUX, CKOHOMIYHHX, COLIANbHUX, KYJIbTYPHUX Ta
IHITUX 1HTEPECIB.

MoxyuBiCTE 00’€THAHHSA y PI3HOMAHITHI Oprasizamii € HeBiJl’éMHOI YacCTHHOIO
CYy4YacHOT0 JEMOKPATUYHOTO Jiaay, OCKUIBKM JIIOAM 4Yepe3 oprasizamii iHTETpylOThCS 3a
CHUIBHICTIO 1HTEPECIB 1 1l OpraHi3alii € OCHOBHHUM KaHaJOM BIUIMBY HAapoJy Ha NMPUHHATTS Ta
3MICT pileHb opraHiB myOmigHoi Binagu. lle mpaBo mo03Bossie ocobaMm, SKMM HAJAaHO CTaTycC
OkeHI B YKpaiHi, 00'eqHyBaTH CBOI 3yCHJUIS ISl 3A1MCHEHHS CBOIX 1HTEPECIB 1 3aXUCTY CBOIX
npaB Ta cBOOOI.

[IpaBo Ha cBOOOY acoriallii €, mepur 3a Bce, Cy0'€KTUBHUM IIPaBOM OCOOH, SIKE€ BKJIIOYAE
MpaBO CTBOPIOBATH ACOITIAIII0 Pa30M 3 IHITUMHU 0CO0aMH, MPABO BIJILHO BCTYIATH B acoIIiaIlio,
J0OPOBITBEHO 0OMPATH OpraHi3aliio A 00'€IHAHHS 3 METOI0 JOCATHEHHsS exuHoi metw.'>® 3a
CBOIM 3MICTOM 1 XapaKTepoM IpaBO Ha 00'eqHaHHS Mependadae MOXKIUBICTH CTBOPEHHS
o0'eqHaHHS JBOX BHJIB - TOJITHYHI TapTii Ta TPOMAJICHKI opraHie.aui'i.lS4 Bumoru momo
peamizamii mpaBa Ha cBoOOAYy OO'€THAHHSA y TOJITHYHI MapTii Ta TPOMAJICHKI OpraHizaili Ta
MOPSIZIOK 1X CTBOPEHHsI nependadeHi B cTartsax 36, 37 Konctutymii Ykpainu Ta KOHKpPETH30BaHO
B 3akonax Ykpainu “IIpo o6'exnanns rpomansn” Ta “Ilpo momituuni naprtii”. Lli momoxxeHHs
BIJIMOBIMAIOTh 3arayibHUN Jeknapamnii mpaB moguHu (cT. 22), MiKHApOIHOMY MAaKTy PO
TPOMAJITHChKI Ta moiTH4HI TpaBa (cT. 22) Ta KonBeHIii mpo 3axucT mpaB JIOJWHU Ta
OCHOBOIIOJIOKHHUX ¢BOOO (CT. 11).

KonctuTynist Ykpainu 3akpiruitoe 00MexXeHHs, BIAMOBITHO JI0 SIKOTO YWICHAMH MOJTITHYHUX
napTiii MOXXyThb OyTH JIMIIE TPOMAISIHA Y KpaiHu.

Crarts 15 KonBenuii nmpo craryc 6ixkenmiB (1951 p.), parudikoBany Ykpainorwo 10 ciuns

2002 p. rapaHTy€ MpaBo acoIliaIliii:

LlJooo acoyiayiti nenoaimuyHo2o Xxapakmepy, SAKI He MAlOmMb HA Memi Ompumyeamu

6u200y, ma wooo npogeciunux cninox [locoeipui /lepicasu Hadasamumymo OidCeHYsIM, SKi

153 Mixknapoauuil i HaumioHaJIbHMI 3aXMCT NpaB JIOAMHM Ta Tpasa ObkeHiis. Haeu. mociGnuk/ 3a pen.
Bypomencekoro M. B. — Xapkis, 2004 - C. 150-151.

154 Pa6inosuu I1.M., Xaspontok M.I. TIpasa moaunu i rpomaasauna. Hasuansuuii nocibuuk.- K.: Arika, 2004, — C.
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3AKOHHO NPONCUBAIOMb HA IXHIU mMepumopii, Haucnpusmiugiue cmavosuwe, aKe ionogioac

CMAaHOBUWY 2POMAOAH THO3EMHOI 0epIHCABU 3a MAKUX CAMUX 0OCMABUH.

OtoXx, 0coOHM, SKMM HaJaHO CTaTyC OLKEHIT B YKpaiHi, MalOTh NpaBO Ha yd4acTh y
TPOMAJICEKUX OpTaHi3amisax, npodeciiHuX CIiKaxX, peNiridHux Ta OJaroJiMHUX OpraHi3allisix,
KOMEPILIMHUX 00’ €THAHHSIX.

Bignosinno nmo cr. 3 3akony VYkpainu “IIpo oO'enHaHHS TpoMaasH” TPOMaJCHKOIO
opraHizaimi€ero € oO'eqHaHHS TPOMAASH JUIsI 3aJ0BOJICHHS Ta 3axXHCTy CBOiX 3aKOHHHX
COIllaTbHUX, EKOHOMIYHUX, TBOPUYUX, BIKOBUX, HAIlIOHAJTLHO-KYJIBTYPHUX, CIIOPTUBHUX Ta THIITUX
CHUIBHUX IHTEpeciB. 3aCHOBHHUKAaMH TI'pPOMAJCBKHUX Opraizamiii MoXyTb OyTH TpOMaIsHU
VYkpainu, rpomMajasHu IHIIMX Jep)kKaB, ocoOM 0e3 TrpoMajsHCTBA, AKi gocsariau 18 pokis, a
MOJIOJIKHUX Ta JUTSIYUX OpraHizamiii - 15-piunoro Biky. Takum unHoM, 3akony Ykpainu “Ilpo
00'eTHaHHS TPOMaAsSH’ HaJa€e MpaBoO 0ocol0aM, SKMM HAJTAHO CTATyC ODKEHIT Yd MPUTYJIOK B
VYkpaini, OyTH 3aCHOBHHMKaMH T'POMAJCHKHX Oprasizamii. UneHamMu rpomMaJchKuX OpraHizalii,
KpiM MOJIOAIKHHUX Ta IOUTAYUX, MOXYTb OyTH ocobu, ski gocsarnu 14 pokiB. Bik uieHiB
MOJIOADKHUX Ta IUTSIYUX TPOMAJICHKUX OpTaHi3aliii BU3HAYAETHCS IX CTAaTyTaMH B MEXax,
BCTaHOBJICHUX 3aKOHAMH Y KpaiHH.

Jlesiki 0cOOIMBOCTI Mae KOHCTUTYIIITHE MTPaBO Ha y4acTh y MPO(EeCiiiHUX CIiJIKaxX 3 METOIO
3aXMCTy CBOIX TPYJOBHX Ta COILIaJbHO-CKOHOMIYHUX TIpaB Ta IHTEpEcCiB 3a poJaoM iX
npodeciiinoi misutbHOCTI. [Ipodcminkn yTBOprOIOTECA 0€3 MOMepeHbOro J03BOJIy Ha OCHOBI
BUTIBHOTO BHOOpY iX WieHIB. Yci mpodeciiiHi CIJIKKM MaroTh PiBHI MpaBa, a OOMEKEHHS 00

YJICHCTBA B HUX BCTAHOBJIOKTHCA BUKIIFOYHO KOHCTI/ITYI_IiGZIO Ta 3aKOHaMH pralHI/I

Ilpoghecitini cninku ymeopwwomscs BiIbHO I NOMOYHE 3AKOHOOABCMBO He MOdice
B8CMAHOBNI08AMU  O00AMKOBI  00MEdCeHHs, He 3ACHO8aHi Ha noaodceHuaAx Koncmumyyii.
3oxpema, Ha 0OHOMY RIONPUEMCMBE MONCYMb OimuU KilbKa NPOGPCHINIOK, He 36Adcaiodu Ha me,
i 6Ci 6OHU € CIMOPOHOIO Y KOLEKMUBHOMY 002060pi, Y200U; 60HU € PiGHUMU neped 3aKoHoM'>.
Ymeopenns npoghcninox ne moonce 6yoe NOKIAOEHO 6 3ANeHCHICMb 610 KLlbKOCmIi il uneHis,
3aQuUHAMUX YV GIONOGIOHIN 2any3i, pecioHax uu 6 YKpaiui, OCKiIbKU Ye cmagumov nepeo
HOBOCMBOPIOBAHOI0 NPOGHCNINKY 8 YMOBY HeOOXIOHOCMI OMPUMAHHS NONEPEOHbO20 003601y HA il

CMBOPEHHA, WO € HeKOHcmumyuiﬁHuM156.

155 Pimenns KCY y cnpasi npo npodeninky, mo aie Ha mignpuemctsi Ne 14-pn/98 Bing 29.10.1998 p. // KCY PB. —
1:289.
156 Pimenns KCVY y cnpagi npo cBoGosy yrBopenns npodemninok Ne 11-pri/2000 six 18.10.2000 p. // KCY PB. —
2:175.
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OOmMmexeHHsT CBOOOIM acomiarii MOXYTh BCTAaHOBJIIOBATHUCS 3aKOHOM B 1HTepecax
HaIlllOHAJIBbHOI Oe3MeKH Ta TPOMAACHKOIO MOPSAIKY, OXOPOHHU 3/I0pOB’S HaceleHHs abo 3aXHCTy
npaB 1 cBoOoxa iHmux moned (cr. 36 Koncrurymii). Crarrs 11 KonBeHIil npo 3axucT mpas

JIIOJTMHUA Ta OCHOBOIIOJIOKHUX CBOOO/T Tiepeadayae:

30ilichennss yux npag He NiONA2AE HCOOHUM OOMEICEHHAM, 3d GUHAMKOM MUX, U0
B8CMAHOBIEHI 3AKOHOM 1 € HeOOXIOHUMU 6 OeMOKPAMUYHOMY CYCRIIbCmEI 6 IHmepecax
HaYioHaNbHOi ab0 2pomaocbKoi be3nexu, 015 3aN00ieaHHs 3A60PVULEHHAM YU 310YUHAM, O
OXOpPOHU 300p08'ss uu mopani abo 01 3axucmy npas i c60600 iHwux ocio. [la cmamms ne
nepeuKo0Hcae 3anpoBadHCeHHIO 3AKOHHUX 0OMedHCceHb HA 30IlCHEeHHS YUX Npas ocobamu, ujo

6X0051Mb 00 CKAAQY 30POUHUX CUTL, NOAIYIL YU AOMIHICIPAMUBHUX OP2AHI8 0ePAHCABU.

Bianosigno mo crarti 37 Koncturymii YKpaiHu yTBOpPEHHS 1 JisTIBHICTh MOJITHYHUX
napTiidi Ta TpOMaJChKUX OpraHizaiiii, mporpamHi 1l abo Iii SKUX CIPSMOBaHI Ha JIKBIJAIiIO
HE3aJIeKHOCTI YKpaiHH, 3MiHY KOHCTUTYLIHHOTO JIaTy HACWIHHHUIIBKUM MUISXOM, MOPYIICHHS
CYBEPEHITETY 1 TEpUTOPIAIBHOI IIUTICHOCTI Jep>KaBH, MIAPUB i OE3MEKH, HE3aKOHHE 3aXOIUICHHS
Jep>KaBHOI BJaJM, MpoMaraHjay BiHW, HACUJILCTBA, HAa PO3MAIOBAaHHS MIKETHIYHOI, PacoBoi,
pelniriiiHoi BOpOXKHEYi, IOCSATaHHS Ha MpaBa 1 CBOOOIM JIIOAWHH, 30pPOB'S HACEIEHHS,
3a00pOHSIOTHCS.

BaxnuBoro rapanTtieto ais 00'€lHaHb TPOMAISH € BCTAHOBICHHS CYJOBOTO IOPSIKY
3a0opoHn ix gisutbHOCTI. IlepemkomkaHHS 3aKOHHIM [ISJIBHOCTI TOJNITHUYHUX TapTiH,
npodeciifHuX CIiIOK, IPOMAaJICHKUX OpraHi3auiil TATHE KPUMiHAJIbHY BiAMOBIAAIBHICTD 3T1THO 31
ct. 170 KK Vkpainn.

3aKOHOMABCTBOM YKpaiHu mepeadadeHo, Mo HIXTO HE MOKE OyTH MPUMYIIECHUHN IO BCTYITY
B Oy/b-sike 00'€THAHHS TPOMAISIH Y OOMEKEHHUH y TTpaBax 3a HaJCKHICTh YA HEHAJICKHICTD J10
HNOJITUYHUX THapTiii abo rpoMajachKUX oprasizamiil. Yci o0'eqHaHHS T'pOMaisH piBHI mepen

3aKOHOM.

2.4 IIpaBo Ha cBOOOAY 300piB, MITHHTIB, MOXOAIB i 1eMOHCTpaNii
Crarra 39 Konctutyuii YkpaiHu rapantye rpoMajasHaM IpaBo 30uUpaTucs MUpPHO, Oe3
30poi 1 IpOBOAUTH 300pU, MITHHTH, TOXOJH 1 JEMOHCTpallii, Ipo MPOBEICHHS SKUX 3aBYACHO
CTIOBIIAIOTHCS OPTaHW BUKOHABYOI BIIaJy YU OpraHH MICIIEBOTO caMOBpsAyBaHHsA. Lle mpaso €
OJIHIEI0 3 KOHCTUTYIIMHUX TapaHTIi TMpaBa TPOMaJsSHMHA Ha CBOOOMY CBOTO CBITOTJISAY 1

BIPOCIOBiJJaHHS, TyMKH 1 CJIOBAa, HA BiJbHE BHPAXXEHHS CBOIX MOMIAMIB 1 MEpeKOHaHb, Ha
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BUKOPHUCTAHHS 1 TIOIIMPEHHsI 1H(POpMaIlii YCHO, MMCHbMOBO a00 B iHIIUI crocid - Ha CBiil BHOIp,
npaBa Ha BUTbHUI PO3BUTOK CBOET OCOOMCTOCTI TOLIO.
300pu, MITHHTH, TOXOAM 1 JEeMOHCTpaulii rpoMagsH € Qopmamu Oe3nocepeaHbol
neMokpartii. BoHM MOXyTh HPOBOAUTHUCS 3 METOIO: MPHIIIOJHOTO OOTOBOPEHHS Ta BUPAKCHHS
CBOTO CTaBJICHHS JO Jid YW O€3isJIbHOCTI OpraHiB JepKaBHOI BIaaAM 1 MICIIEBOTO
CaMOBPSIIyBaHHS; MO y COLialbHOMY, MOJITHYHOMY, €KOHOMIYHOMY >XHUTTI JEp)KaBU Ta
CYCIIIbCTBI; TPHUBEPHEHHS yBard JO BHPIMICHHS HAaralbHUX COLIaJbHO-TIONITUYHUX,
€KOHOMIYHUX Ta IHIIUX TPOOJIEM JEpKaBH, CYCIUIbCTBA, MICIIEBOI TEPUTOPIAILHOI TPOMAJIH;
NPWIIOAHOTO TPOTECTY TMPOTH PillleHb, 3aXOJiB, 3IIHCHIOBAHUX JEP)KABOIO, MICIICBUMU
OpraHaMH CaMOBPSIYBaHHS, NMPOTH OKPEMHX MOIIM >KUTTS JAEp)KaBU YM CBITY B LiIOMy abo
HaBMAaKH - X miaTpuMkH. [1ig 300pamMu i MITHHTOM CITiJl pO3yMITH OpraHi30BaHE, MUPHE, MAacOBE
3i0paHHs o0ci0 B OAHOMY MicCIli 13 3a3HaueHOl MeTow. Iloxim - 1me opraHi3oBaHHM,
JIOBrOTPUBAJIINH, 3 TIEpEpPBaMU JJIsl IPOBEJICHHS MITHHTIB, IMKETYyBaHb, MPOI3y YW BiIMOYHHKY,
MHUPHUI MacOBHH pyX JIIOJeH 3a MEBHUM MapIIPyTOM, a JEMOHCTpAIlisl - OpraHi3oBaHE, MUPHE
MacoBe MPOXO/PKEHHS JIIOJeH TpOTyapoM 4YH MPODKIDKOI0 YaCTHHOI BYJIHLI (JOporn),
OynbBapy, mpocrnekty, twionli. KpiM Ha3BaHUX 3aXO[iB, MOXYTb TaKOX MPOBOIUTHCS
MIKETYBaHHS - IPUIIOIHE BUSBJICHHS TPOMaJITHAMU CBOIX COIIATIbHO-TIONITUYHUX, EKOHOMIYHHUX
Ta IHIIUX IHTEpECiB, sKEe BiNOyBaeThCs OIS aJAMIHICTPATUBHUX OYIWHKIB 3aKOHOJABUUX,
BUKOHABYMX, CYJOBUX, IPABOOXOPOHHUX OPraHiB, OpraHiB MICIIEBOIO CaMOBPSAYBaHHS TOIIO,
ab0 1HOII MUpPHI akImii MpoTecTHOro (TOJIOJAYBaHHS, HAMETOBE MICTEYKO TOmo) abo
HEIMPOTECTHOTO XapakTepy (BenornpoOir, BUCTaBKa, KOH(EpeHIlis, (HecTuBaib TOMIO) 3 METOIO
NPUBEPHEHHS YBaru OpraHiB JepKaBHOI By, MICIIEBOI'O CaMOBPsyBaHHS, 'POMAaJCHKOCTI 10
BUDILICHHS MEBHUX NpPOOJIeM, sIKi CTAaHOBIATH IPHUBATHO-1HIMBIAYyalbHUM, KOJIECKTUBHHM,
CyCTiNbHUI 4 feprkaBHUil inTepec. 17
[Topsimok 3milicHEHHsI TpaBa Ha CBOOOJY 300piB, MITHHTIB, TMOXOJIB 1 JEMOHCTpAIliit
IOBUHEH BPETYJbOBYBATHUCS CHEIIaJbHUM 3aKOHOM YKpaiHH, SKHH MOKH IO HE NPHHHATHIL.
[Ipote € pimenns Koncruryuiitnoro Cyay YKpaiHu y crpasi 111010 3aBYaCHOTO CIIOBIIIIEHHS PO
mupHi 3i10panss Bix 19 kBiTHA 2001 poxy Ne 4-pn/2001. B nanomy pimenni Koncrurymiiuui
Cyn Vkpainu HaroJjonrye Ha TOMYy, IO TpH 3A1MCHEHHI TpaBa Ha CBOOOy 300piB, MITHHTIB,
NOXOJIB 1 JeMOHCTpalii He MOBMHHO OyTH MOCATaHb Ha IpaBa i cBOOOAM, YECTh 1 TiTHICTD
iHmumx monei. IlpoBoautu 360pu, MITHHTH, TOXOAM 1 JEMOHCTpalii TPOMaAsSHA MOXYTh 32
YMOBHU OOOB'SI3KOBOTO 3aBYACHOTO CITOBIIIEHHS MIPO II€ OpraHiB BUKOHABYOI BJIaJW YU OpPTraHIB

MICIIEBOTO CAaMOBPSIIyBaHHs. 3aBYacHE CIOBIIIICHHS BiJIMTOBIIHUX OpPTraHiB PO MPOBEACHHS THX

157 Pa6inosuu I1.M., Xaspontok M.I. TIpasa moauuu i rpomaasauna. Hasuansuuii nocibuuk.- K.: Arika, 2004, — C.
211-212.
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YW 1HIIMX MAacoBUX 310paHb - 1€ CTPOK BiJl JHS TAKOTO CIOBIIMIEHHS J0 JaTH TPOBEICHHS
MacoBOTO 310paHHS.

Opeanizamopu maxkux MUpHUX 3i0panb Maromv CROGICMUMU 3A3HAYEHI OpeaHu Npo
NnpoBedeHHsT Yux 3axo0is 3a30aneziob, moomo y NPUUHAMHI CMPOKU, WO nepeoyioms oami ix
npoeedenns. Lli cmpoku ne noeunni oomedxcysamu nepedbauene cmammero 39 Koncmumyyii
Vkpainu npaso epomaoan, a maiome cayxcumu U020 2apammicio i 800HOYAC HAOABAMU
MOHCIUBICL BIONOBIOHUM OP2AHAM BUKOHABUOI 61A0U YU OP2AHAM MICYe8020 Camo8psAOYEAHHs
BICUMU 3AX0018 U000 OEe3NePeuKoOH020 NPOBEOEHHS SPOMAOSTHAMU 300Pi8, MIMUH2I8, NOX00I8 i
demMoHcmpayiil, 3a0e3neuenHs 2pOMAOCbKO20 NOPAOKY, npas i 60600 THWUX JH00ell.

Busnauenns KoHKpemHux cmpoKié 3a64acHo20 CNoOSiWeH s 3 YPAXy8aHHAM 0CcoOausocmel
@opm mupHux 3ibpamv, ix Mmacosocmi, Micys, uYacy NpOBeOeHHs MOWo € NPeoMemom
3aKOHO0ABYU020 Pe2yI0BAHHSL.

Takum uwmHOM, Konctutymiiinuii Cyn BH3HAYMB KpHUTEpii MPaBOMIPHOCTI MPOBEICHHS
310paHb: 310paHHS MOXKHA POBOJUTH ,,3d YMOBU 0008 513K08020 3A8H4ACHO20 CHOBIUeHHS NPO Ye
Op2aHi6 GUKOHABYOI 61a0U YU Op2aHi8 MICYe8020 CAMO8PA0Y6AHHA; TaKe CIIOBIIIEHHS CIij
NIPOBOJUTH ,,Yepe3 Op2anizamopie Macosux 3ibpany’’; 3aBYacHE CIOBIIIECHHS MOBHHHO HOCUTH
MOTIEPEIHIM XapaKTep; TPUBAIICTh CTPOKIB ,Ma€ OVymu y pO3YMHUX Mexcax I HenoSUHHA
obmedxcysamu” cBOOOIY 310paHb; 1i CTPOKH MOBUHHI ,,CIY2Y8amu 2apanmicto peanizayii ybo2o
npasa 2pomadsan’’; OpraHd Biald Ha MPOTA3l LBOTO CTPOKY MOBUHHI BXHTU PsAA MiATOTOBUUX
3aX0MdiB JUIsl O€3MEepeIIKoHOTO MPOBEACHHS 3aIlUlaHOBAaHOTO 3i10paHHS; y pa3l HEOOX1IHOCTI
KOMIIETCHTHI OpraHW y3rOJDKYIOTh 3 OpraHizaTopaMH MacoBHX 3i0paHb JaTy, 4ac, MICIIE,
MAapIIpPyT, YMOBH, TPUBAJICTD 1X TIPOBEICHH °,

OOmMexeHHs MpaBa Ha cBOOOIY 300piB, MITHHTIB, IIOXO/IB 1 JEMOHCTpAIliii, BiIMOBIIHO /10
ct. 39 Koncturynii Ykpainu, MOkKe BCTAaHOBJIIOBATHCS CYJIOM BIAMOBIIHO JI0 3aKOHY 1 JIUIIE B
1HTepecax HaIllOHAIBHOI OE3MEeKH Ta TPOMAJCHKOTO TMOPSAKY - 3 METOK 3amoOiraHHs
3aBOPYIIEHHSAM YH 3JI0YMHAM, JJISI OXOPOHH 3JI0pOB'S HaceJeHHs abo 3aXUCTy MpaB 1 cBOOOA
iHmmx moned. Sk BummuBae i3 cr. 64 KoHcturymii YkpaiHu, MeBHI THMYAcOBI OOMEKEHHS
I[LOTO TIPaBa MOXYTh BCTAHOBITIOBATUCS TaKOXXK B YMOBaX BOEHHOTO a00 HA3BUYAHOTO CTaHy.

Bignosigao mo Hopm KouBenmii mpo cratryc OixenmiB (1951 p.) nmepkaBa-cTopoHa
3000B's13aHa HaJaTH ODKEHLAM, SKi 3aKOHHO MPOXKUBAIOTh HA ii TEPUTOPIi, pexkuM, KU MarOTh
1HO3eMIll Y KOPHCTYBaHHI MPaBOM Ha acoliamiio. Tak camo ciif po3yMiTH i MpaBO iHO3EMIIiB

(O1>KeHIIIB) MO0 KOPUCTYBaHHS NMPABOM Ha CBOOO Y 300piB, MITHHTIB, ITOXOIIB 1 IEMOHCTpAITIH.

158 Pimenna KCY y cnpasi oo 3aB4acHOro CHOBIIEHHs mpo MupHi 3i0panns Ne 4-pr/2001 Big 19.04.2001 p. //
KCY PB. —2:373.
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I'naBa 3. ExoHoMiuHi, coniajbHi Ta KyJbTYPHI NpaBa Ol:KeHUIB

ExoHOMIuHI, comiajibHi Ta KyJbTYpHI IpaBa JIIOJUHH BHPAXKalOTh MO3UTHUBHI 00OB’S3KH
myOJIiyHOT BIIaaU IIO/I0 3a0€3MEUCHHs TpaBa JIIOJWHUA HA JOCTAaTHIA PIBEHBb KHUTTS, OXOPOHHU
3I0pOB’s, OCBiTH TOI0. CaMe B IIMX MpaBax i cCBO0OIax 3aKjIaJicHa peari3allis 3MiCTy COIliaTbHOT
IIPaBOBOI IEPKABU.

Crierikoro KOHCTUTYIIIIHOTO 3aXUCTy €KOHOMIYHUX, COIIAJIbHUX Ta KYJIbTYPHHUX MPaB €
Te, 10 B OKPEMHUX AacCMEKTaX BOHHU 3a0e3MeuyloThCs MPUMYCOBOIO CHUJIOKO CYIOBOTO PIIICHHS
Oe3rocepelHO Ha MiACTaBl KOHCTUTYMIMHUX mpunuci. Lle mae 3mory roBoputH, 10 AEsKi
OCHOBHI TIpaBa 3 1Li€i Tpynu MaroTh NpsMy Ait0 (rapaHTii mpaBa BJIAacHOCTI, CBOOOJa BHOOpPY
npocdecii Ta BUAY AisUIBHOCTI Ta iH.). BoaHOoYac Iii mpaBa 3TiHO NPHUHIIMINB COIIATBHOT
MpaBOBOI JEp)KaBU BigOOpakarOTh OCHOBHI HAIPSIMKH JCP)KaBHOI TONITHKHA, BH3HAYAIOTh
OCHOBHI (hOpMH 1 3aCO0M TOCATHEHHS ITIJIEH BUCOKOTO CTYTIEHS COIIaIbHOI 3aXHIIEHOCTI 0COOU B
VYkpaiHi.

Jis HanexHOi pearizaiii €KOHOMIYHUX, COLIAJbHUX Ta KyJbTYPHHUX IpaB HEOOXigHE
JOJIEpKaHHS TaKMX YMOB: a) PO3BHHYTE COIliaJibHE 3aKOHOJIABCTBO; 0) HASBHICTH PO3BUHYTOL
Mepeki yCTaHOB 1 3aKjajiB, M0 HAJalOTh COLIAJbHI IOCIYTd; B) CHCTEMa COLIAJbHOTO
CTpaxyBaHHsI; T) CUCTeMa HAJaHHs COIIaJIbHOI IOTIOMOTH Ta COIIaJIbHUX BHILIAT; J1) BHCOKHUU
piBeHb 100po0yTy Ta TOXOJIB OULIBIIOI YACTUHU HACENIEHHS, OCHOBHY SIKOI CKJIaJa€ ,,cepeHii
KJ1ac”; €) HasBHICTh CIPABEIJIMBOI CUCTEMHU MEPEPO3NOIIITY BAIOBOTO BHYTPIIIHHOTO MPOAYKTY
yepe3 BUBKEHY (PiCKalbHY MOJITHKY Ta CUCTEMY aIpPEeCHOI CoIianbHOI JomoMord. Taki 3axoau
CKJIQJIAI0Th OCHOBY BHKOHAHHS JIEPKaBOIO TIO3UTHBHUX OOOB’S3KIB y cdepi comiaabHO-
NPaBOBOTO 3aXUCTY.

MixHapoIHMI TIAKT PO €KOHOMIYHI, COIliaibHI 1 KyJbTypHI mpaBa 1966 p. mependavae
00O0B'SI30K Jep>KaBU BXKHUBAaTH y MAaKCUMalbHUX MeXaxX HasBHUX pECypCiB 3axoau s
MIOCTYTIOBOTO 3a0e3MeueHHs IepeadadeHnx y IbOMYy akTi mpaB 1 cBoOOJ. €Bporeichka
colianbHa XapTis TaKOX PO3IIMPIOE MEPETiK COLiaIbHUX MpaB 1HIUBIAA 1 HAKJIAJA€ MO3UTHBHI
000B’s3KH Ha JIEPIKABY.

Bianosigao mo cr. 20 3akony Ykpaiau “IIpo OikeHIB” ocoba, sKiii HalaHO CTaTycC
ODKeHIIs, Mae piBHI 3 TpoMajsHaMH YKpaiHM TpaBa Ha: BOJOJIHHS, KOPUCTYBaHHS 1
PO3MOPSIIKEHHSI CBOEIO BIIACHICTIO, PE3YJIbTaTAMU CBO€1 1HTENEKTYallbHOI, TBOPUOI AisIILHOCTI;
MpaIio; BIAMOYMHOK; MIAMPUEMHUIBKY isSIBHICTh, SIKa HE 3a00pOHEHAa 3aKOHOM; OXOPOHY
3I0pOB's, MEIUYHY JJOTIOMOTY Ta MEAMYHE CTPaXxyBaHHS; OCBITY; IPABO HA OJIEPKAHHS IPOIIOBOT
JIOTIOMOTH, TeHCIi Ta IHIIWX BHIIB COLIAJBHOrO 3a0€3MEUYCHHS B TOPSAIKY, BCTAHOBICHOMY

3aKOHOJIAaBCTBOM Y KpaiHH, Ta KOPUCTYBAHHS KHUTJIOM, HAJAHUM y MICI{i IPOKUBAHHSA Ta iH.
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3.1 IIpaBo Ha NIPUBATHY BJACHICTH

Crarra 41 Koncturynii YKpaiHu rapaHTye KOKHOMY IpPaBO BOJOIITH, KOPUCTyBaTHCA 1
PO3MOPSIKATUCS CBOEIO  BIIACHICTIO, PE3YJIbTaTaMH CBO€i IHTENEKTYaJbHOI Ta TBOPYOI
TISUTBHOCTI.

Bnepme B MikHapogHOMy TpaBi 1€ TpaBO 3HAWIUIO BigoOpakeHHS B 3araibHid
JeKIapanii npaB JIOAMHU. AJIe 3 1/1€0JOTIYHUX MiJICTaB MPAaBO BJIACHOCTI HE OyJIO BKIIIOYEHE /10
XoJHoro 3 MikHapoguux mnakTiB 1966 p. Tomy 3araipHe MiKHapoAHE MpPaBO HE MICTUThH
TIyMadeHHsI TIpaBa BJIacHOCTI. HalO1abI1 TOBHO B MI>KHApOJHOMY IpaBi XapaKTEPUCTUKY MpaBa
BJIACHOCTI HA/JaHO B PETIOHAJIBHUX MIKHAPOIAHHX JOTOBOpax. 30kpema, y €Bpori - B cT. |
[potoxoiy I 1o Konpenmii mpo 3aXxuCT NpaB MIOJMHY Ta OCHOBOIONOKHUX cBo601. !>

[uBinbHUN Koneke Ykpainu (cT. 316) BU3HAUae MpaBO BIACHOCTI K MPAaBO OCOOM Ha piyu
(MaifHO), sIKe BOHA 31HCHIOE BIAMOBIAHO JI0 3aKOHY 3a CBOEIO BOJICIO, HE3AJIC)KHO B1J] BOJII 1HIIINX
oci0. 3micT mpaBa BIACHOCTI Ta WOro 3aiMicHEHHs perjameHToBaHi crarTsmu 317 Ta 319 1K
VYkpainu. OTOXk, 3MICT TpaBa BIACHOCTI IOJISATA€ Y MOXJIMBOCTI Cy0’€KTa IpaBa BIACHOCTI Ha
BJIACHUH pPO3CYJ BUMHATH IIOJ0 CBOro MaiiHa Oynap-siki [1ii, fKi HE cymepedaTh 3aKOHY, 1
BHMaraty BiJl TPETIX 0Ci0, B TOMY YHCII 1 IepKaBH, TTOBAry 10 HAJIEKHOI HOMY BJIACHOCTI.

Bianosigao g0 4. 1 ct. 13 3akony Ykpaiau “IIpo BrmacHicTh” 00'ekTaMu mpaBa MPUBATHOI
BJIACHOCTI €: XWIi OyJAWHKH, KBapTHUPH, MPEIMETH OCOOMCTOr0 KOPUCTYBaHHS, Jadi, CaoBi
OyAMHKH, TIPEIMETH IOMAIlHbOTO T'OCHOJApCTBa, MPOAYKTHBHA 1 poboda Xymoba, 3eMenbHi
TUISTHKY, HAca/DKCHHsI Ha 3eMEJNbHIM JUIHIN, 3aco0M BHUPOOHMIITBA, BHUPOOJIEHA MPOMYKIIif,
TPAHCIIOPTHI 3acO0HM, TPOIIOBI KOIITH, aKIli, 1HIN I[IHHI TamnepW, a TaKOoX I1HIIEe MaWHO
CHOXHBYOTO 1 BUPOOHUYOTO MPU3HAUYEHHS.

VY mpaktuni €BporneichKoro Cyay 3 IpaB JIIOJUHH MaifHOM BH3HABAJIOCS: BUKIIOYHO TE
MalHO, 1110 ICHY€E peajbHO 1 MO0 SKOTO B Cy0'€KTa € MpaBO BIACHOCTI (TaK 3BaHI «3aKpiruieHl
mpaBay - [iHHI TanepH, TPOIIOBI BUMOTH 1 1H., IO MATBEPKYIOTh MPaBO BJIACHOCTI HAa 00'€KTH,
110 He € (PI3MYHOI0 BJIACHICTIO); €EKOHOMIYHI BUMOTH, 3aCHOBaH1 Ha MyOJIiYHOMY IpaBi (MIEHCiiHI
npaBa; MpaBa, M0 BUHUKAIOTh BHACHIJOK COIIAJbHUX BUILIAT); OPEHAHA IUIaTa; pEemyTallis,
JIEH31s, OCKUIBKK 11 HACHIJKOM € BHHMKHEHHS PO3YMHHX, 3aKOHHHUX 1 JOBIOCTPOKOBUX
O4YiKyBaHb. MaifHOM HE BH3HABAJIOCS MPAaBO HA MpHAOAHHS MaifHa, KOJIM IPaBO BJIACHOCTI Y
cy6'exra Bincytue. '

BignoBimHO /0 KOHCTHTYIIMHHUX BHUMOT Oepaxcasa Hece NOZUMUSHUL 0008 30K

3a0€3MeYNTH HAJIKHUN 3aXUCT TIpaBa BIACHOCTI.

159 Mixknapoauuil i HaumioHa bHMI 3aXMCT NpaB JIOAMHM Ta TpaBa ObkeHiis. Haeu. mociGnuk/ 3a pen.
Bypomencekoro M. B. — Xapkis, 2004 - C. 141.
160 Tam camo - C. 142.
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Hesuxonannus makoeo nozumusnoco 00086’a3ky 3 00ky Oepocasu €CIL/I, 6e3ymosho,
po32ns0ac AK epybe nopyweHHs npasa éi1acHocmi. 30Kkpema, 0OnyCmMusuiy 8UNYCK 000amKko8oi
emicii akyit, wo npu3zeero 00 WMY4YHO20 , PO3MUBAHHA~ nakemy akyili MIHOPUMAPHO20
axyionepa, €CIIJI koncmamysas, wo Ykpaina He GUKOHANA NO3UMUBHO20 0008 53KY U000
Hanescno2o axucmy énacrocmi.’®!,

Heeamusnuii 0008’a30k Oepocasgu TONATAE€ 'y MIHIMAJIbHOMY BTpY4YaHHI Yy 3IiHCHEHHS
npaBa BiacHOCTI. [IpuHaiiMHI Take BTpy4YaHHS MMOBHHHO 3I1MCHIOBATUCS 3 MOTHBIB CYCHLUJIBHOI
HEOOXITHOCTI, OYTH MPOMOPIIMHUM 1 HE MOCATATH HA CYTHICTh TAKOTO TIPaBa, 371HCHIOBATUCS HA
OCHOBI 3aKOHY 3 JI0JIEp’KaHHSM HaJIe)KHO1 MpoLeypu 0OMEKEHHS TaKoro Mpasa ad0 BUITyUEHHS
TaKOro MaifHa JIMIIE 32 YMOBH HOIMEPETHHOTO 1 TOBHOT'O BiAIIKOAYBAaHHS HOTO BapTOCTI.

Cratta 41 Konctutynii YkpaiHu 3aKkpiluIioe rapaHTii mpaBa BIaCHOCTI, 30KpeMa:

1) mpaBo TPUBATHOI BJIACHOCTI € HEMOPYIIHUM, HIXTO HE MOXE OYTH MPOTHUIIPABHO
1o30aBJIeHNH TTpaBa BIACHOCTI.

2) IIpumycoBe Biauy>keHHs 00'€KTiB ITpaBa MPUBATHOI BIIACHOCTI MOXe OyTH 3aCTOCOBAHE JIUIIE
SIK BUHATOK 3 MOTHUBIB CYCIUIBbHOI HEOOXITHOCTI, HA MIACTaBl 1 B TMOPSIKY, BCTAHOBIICHUX
3aKOHOM, Ta 33 YMOBH TIONEPEIHHOTO 1 MOBHOTO BINIIKOAYyBaHHSA iX BaprtocTi. [Ipumycose
BIIYY’KCHHsI TaKUX 00'€KTIB 3 HACTYITHUM TIOBHHM BIIIIKOAYBAHHSIM iX BapTOCTI JOMYCKAEThCS
JIMIIE B YMOBaX BOEHHOTO YU HAJ3BUYAIHOTO CTaHy.

3) Kondickarmis maiiHa Moxke OyTH 3aCTOCOBaHa BHKJIIOUHO 32 PIIICHHSIM CyJIy y BHIIAJKax,

00cs131 Ta TOPSIIKY, BCTAHOBIICHUX 3aKOHOM.

Bimuusnuana wopucnpyoenyis we He upobuia Kpumepiie npasoo2o 3micmy 32a0aHOi
KoHcmumyyitinoi eapanmii. €gponeticokuti Cyo 3 npag a00uHu npu po3ensioi Cnpas 8UsHAE, o
8MPYUAHHA Y 301UCHEHHs 61ACHOCMI NOBUHHO OYMU SUNPABOAHUM MIPKYBAHHAMU CYCRINbHOL
HeobXxiOHoCcmi, mobmo Oymu nponopyitiHuM i He nocsieamu Ha CYMHICMb npaea eéiaciocmi. Take
BMPYYAHHI € NPABOMIDHUM ) GUNAOKY O000EPIHCAHHA MPboX ymos. 1) maxe empyuanus He
nocsicac Ha 6esnepewkooHe 30IUCHeHHA Npasa 61acHocmi; 2) 3a0e3nedeHHs HANeHCHOT
npoyedypu 8i0UYIHCEeHHs MauHa, 3) Oepaicasa NOKIuKana 3abe3neuumu 6ci HeoOXIOHI 3axoou
300715 HANEXCHO20 KOHMPONIO 30ICHEHHs 61ACHOCMI 6i0N08IOHO 00 inmepecis cycninbemeal®.
Ha yiu npasositi nosuyii €CIL/I makoosic 6a3yomuvcs piulenHs 0peanie KOHCMUmyyitiHoi ocmuyii
bacamvox 3apybincnux xpain. 3okpema, Komcmumyyitina paoa Kazaxcmawny eusnauae, uo

SiOUnyceHHﬂ 8/1ACHOCHL NOBUHHO 6ymu 30ACHOBAHO HA 3AKOHOGI, I’lpulZHﬂl’l’IOMy KomMnemeHmHum

OpeaHom 61adu, 30IUCHIOBAMUCA 3 O000EPIHCAHHAM HNPUHYUNY DIBHOCMI, BUMOZ HANEHCHOT

161 JTus.: Pimennsa €CI1JI CoBTpancaBTo—XOJIUHT npoTu Ykpainu // http://www.echr.coe.int
162 Pimenns €CIJI y cripasi Cniopowr i Jlonpor npotu IBewuii Big 23.09.1982 p. / Esponeiickuii Cyn no npasam
yenoBeka. M36pannbie pemenus: B 2-x . — M., 2001. —T. 1. — C. 398.
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npasoesoi npoyedypu' . Pociticokuti Koncmumyyitinuti Cyo y cepii c60ix piwens 6u3Hasas, wo

BIOYYIICEHHsT 6AACHOCMI 8 SAKOCMI CAHKYii Npu HNOPYUWEHHI MUMHUX Npasul NOBUHHO
30IICHIOBAMUCS BUKTIOYHO HA OCHO6I piuenns cyoy'%: maiino, axe exnouene y konkypcmy macy
Ha cmaodii canayii/baukpymcmea NiONpueMcmea i Ma€e 3HAYeHHs 0N 3a0e3neueHHs
AHCUMMEDIANLHOCMI 2POMAOU, MOdCe Oymu BUNyYeHe Y 81ACHUKA Y KOMYHAIbHY GlACHICMb JuuLe

npu yMo6i nonepeonbo2o i0uKodysants 1io2o eapmocmi’®.

Takum uyMHOM, TapaHTii 3AIWCHEHHS TMpaBa BJIACHOCTI TICHO IOB’S3aHO 13 KPHUTEPIIMH
oOMexxeHHs 1boro mpasa. [lo-mepire, oOMeXEHHs 31MCHEHHs TpaBa BJIACHOCTI MOXe OyTH
3YMOBJICHO CYCIUIBHOIO HeoOXifgHicTio. [Ipy 1boMy BaXJIMBUM € JOAEpKaHHS NPHHIIUITY
OPOMOPLIHHOCTI, 00 Take 0OMEXEHHS HE MOCSTajo Ha CYTHICTh 3/11iCHEHHS IIpaBa BIACHOCTI.
[TpuHIIMTT TIPOTOPIIIHHOCTI TaKOX TMoJsArae y 3abe3nmedeHHl OallaHCy MDK TPUBATHUMHU 1
ny6niyanMu iHTepecamu'%®. Cepesn Takux MiJcTaB MOXKHA BHIIIMTH HAIliOHANBHY Oe3IeKy,
3a0e3nedeHHs MpaB Ta IHTEpeciB iHIUX 0ci0, 3a0e3neueHHs JOCTYIy 10 MaifHa 1HIIUM ocobam
(mpaBO CepBITYTY); TOJOBHUM € Te, 100 Taki MIpKyBaHHS OyiM OUIbII 3HAYYIIUMH, HIX
3MIMCHEHHS CaMOT0 TIpaBa MPUBATHOI BIACHOCTI.

[To-npyre, oOMexeHHsI MpaBa BJIACHOCTI MOJKJIMBE BHKJIIOYHO Ha OCHOBI 3aKOHY, SIKUH
MOBUHEH OYTH YITKUM 1 3p03yMUIMM, HE BOJOJITH 3BOPOTHOIO CHIIOIO, MOYJIMBI HACIIAKU HOTO
3acTocyBaHHA OyTH mependavyyBaHUMU, HOTO 3aCTOCYBaHHS HE TIOBUHHO OyTH cBaBUIBLHUM. [Ipn
IIbOMY Y BHITQJIKy BUHUKHEHHsI KOH(JIIKTIB IIOJ0 MOPSAKY OOMEXKEHHs MpaBa BIACHOCTI abo ii
B1/IUY’KCHHsI TIOBUHEH 1CHYBaTH €(DEKTUBHUN CYJOBHI KOHTPOJIb.

[To-Tpete, HEOOXiTHOIO YMOBOIO OOMEXEHHsI MpaBa BIAcHOCTI a0o ii BiAUyKEeHHA €
HoNepeTHE 1 TMOBHE BIAIIKOAYBAaHHS ii BapToOCTi 13 3a0€3MEYEHHSAM KOMIICHCAIl 1HIINX
00MEKEHb, TIOB’SI3aHUX 13 TAKMM BTPYYAHHSIM Yy 3/IIMCHEHHS BJIACHOCTI. Y BHMAAKy BUHUKHEHHS
CITOPIB TIPO PO3MIp KOMIIEHCAIlli OCTATOYHO TaKe MUTAHHS BUPIIIYE CY/I.

KpiM Toro, BUKOpPHCTaHHS BIACHOCTI HE MOXE 3aBIaBaTH IIKOAM IpaBaM, CBOOOJaM Ta
TIIHOCTI TPOMaJIsiH, IHTepecaM CYCHIIbCTBA, MOTIPIIYBaTH EKOJOTIUHY CHUTYalilo 1 MPUPOIHI
SKOCTI 3eMJI1.

KonBentis npo craryc OvkeHmiB 1951 poky mpuuisise 3HayHy yBary 3axuCTy IIpaBa
BJIACHOCTI ODKEHIIIB. 3aKOHOJIABCTBO VYKpaiHH HE mepeadadae OKpPeMHUX IiJICTaB OO
0oOME)XeHHS TpaBa BJIACHOCTI OLKEHIIIB 1 PO3MOBCIOKYE Ha ODKEHIIIB, 3aJIeKHO BiJl 0OCTaBHH,

HaIllOHAJLHUN PEXKHUM, YU PEKHUM, SKUM KOPUCTYIOTHCS 1HO3EMITI.

163 Tloctanosa Koncturyuiiinoi pagu Kazaxcrany Ne 12/2 Bix 09.07.2001 p.

164 yxpana Koncturyuiiinoro Cyay Pociticekoi ®@enepanii Ne 3 — O Bix 10.01.2002 p.
165 TToctanosa KC P® Ne 16 — IT Bix 16.05.2000 p.

166 Pimenns €CIIJI y cripasi Kap6onapa i Bentypa npotu Itanii Big 30.05.2000 p.
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3.2 IIpaBo Ha npauo. CBo0OAa MiANPUEMHUIBKOIL Ai1JILHOCTI
Crarra 43 Koucturynii YKpaiHu rapaHTye KOXXHOMY IpaBO Ha MpaLo, IO BKIOYAE
MOYJIMBICTh 3apO0JIATH COO1 Ha KUTTA Ipalero, Ky BiH BUIbHO oOupae abo Ha SKy BUIBHO
noropkyeTbes. [IpaBo Ha mpairio Ta cBo6oay BUOOPY BUAY MPOQECiiiHOl AiSTTbHOCTI TApaHTYIOTh
TaKOX MDKHApOJHO-TIPABOBl aKTH, 30Kpema cT. 6 MiKHApOAHOTO MaKTy MPO EKOHOMIYHI,
colianbHi 1 KyJIbTYpHI IpaBa Ta cT. 1 €BponeichKoi comiaibHOl XapTii.

CBobosna BuOOpY mnpodeciiiHol MiSIBHOCTI Yy B3AaEMO3B’S3KY 13 Mpumucamu cT. 53
Koncturyiii Ykpaiau mokimanae Ha JaepikaBy MO3UTHBHI OOOB'SI3KM y CTBOPEHHI BiAMOBIAHUX
YMOB JIJIsl TIOBHOTO 3/ICHEHHSI MpaBa Ha MpAIlio, TapaHTyBaHHI PIBHUX MOKJIUBOCTEH Y BUOODI
npodecii Ta poay TPyIOBOI AiSUTBHOCTI, pealizamii mporpaM npoQeciifHo-TeXHIYHOTO HaBYaHHS,
HiATOTOBKY 1 MEPENiAroTOBKY KapiB BiMOBIHO 10 CYCHUJIBHUX MOTPEO.

Crarts 43 Koncrurynii Ykpainum 3a00poHsi€ BHUKOPUCTAaHHS TpuMycoBoi mparii. He
BB@)XAETHCSI NMPUMYCOBOIO TIpaIielo BiliCbKOoBa a0 anbTepHaTHBHA (HEBIMCHKOBA) CIyk0a, a
TaKOXX poOOTa uu Ciryk0a, sIKa BUKOHY€ETHCSI 0CO00I0 32 BUPOKOM UM 1HIIMM pillIEHHSIM cyay abo
BIJIIOBITHO JI0 3aKOHIB MIPO BOEHHU 1 IPO HAI3BUYANHUN CTaH.

[TpaBo Ha mpaIrio nmepeadavae TaKoX MPaBoO KOKHOI 0cOOM Ha HaJIeKHI, O€3MeuHi 1 3710pOBi
YMOBH TIparlli, Ha 3apo0iTHY TUIaTy, HE HIDKYY BiJ] BU3HAYeHOI 3akoHOM. [IpaBoM Ha cripaBenuBi
Ta CIPUSATIMBI YMOBH IIpalli, BiIMOBIAHO JO BUMOT MIXKHAPOIHOTO IMPaBa, CKIAJAAETHCS 3 TAKUX
IpaB: MPaBO Ha KOHTPOJIb TPUBAIOCTI pobodoro vacy (poOoyoro JIHS Ta poOOYOro THUXKHA), B
TOMY YHCJIl TIPaBO HE MPAIFOBATH Yy BUXIAHI 1 CBATKOBI JHI; NMPaBO Ha OIUIATy CBSATKOBHX IHIB;
MpaBO Ha BIJIMYCTKY; MPaBO POOITHHUKIB, SKi MPAIIOIOTh y MIKIJJIMBUX YMOBaxX, Ha CKOPOUCHUN
poboumii neHb YM Ha JOJATKOBY OIUIadyBaHy BIAMYCTKY; NpPaBO Ha IIOTHKHEBUH TMepiof
BiJIMOYMHKY; MPaBO Ha YMOBH Mpalli, IO BiAMOBIJAIOTh BUMOTaM OE3MEKH 1 Tiri€HH; OHAKOBI
JUTSL BCIX MOSKITMBOCTI TTPOCYBAHHSI TIO CITYKOI.

VY perioHalbHUX MDKHAPOJHHMX JIOTOBOpaXxX MPaBO Ha CMPABEIJIUBY BUHATOPOY (3apo0iTHY
IUIaTy) TOB'SI3YEThCS 3 MPABOM Ha: a) CIpaBeJUBY 3apoOiTHY IUIaTy Ta PiBHY BUHArOpoay 3a
MpaIo PiBHOI IIIHHOCTI; 0) 3a0e3MeueHHs] TIMHOTO KUTTS s POOITHHKA Ta HOro cim'i; B)
CIIpaBeUIMBY 3apo0ITHY IUIaTy Ta PIBHY BHHAropojay 3a Mpaip piBHOi BaprocTi (cT. 4
€BpOIEHChKiN corlianbHIN XapTii).

Kouseniiist mpo cratyc 6ikeHIiB 1951 p. 3000B's13y€ epikaB-ydacHUIb 3aCTOCOBYBATH JI0
ODKeHIIB y cdepi mpaBa Ha MpaLIo 3a HaiMOM HaOLIbII cripusaTauBHA pexuMm (4. 1 cr. 17).
KoHBeHIlisI Takok BUMarae He 3aCTOCOBYBAaTH 10 ODKCHIIIB MPOTEKIIOHICTCHKI 3aXOH, IO
MOXXYTh 3aCTOCOBYBATHCSl Ha PUHKY Mpalli MOA0 1HO3EMIIIB, KO TaKi ODKEHII BiAMOBIAAIOThH
OJIHIM 3 HACTYITHHUX YMOB: a) NMPOXKUBAIOTh Y JIepXKaBl HE MEHII TPhOX POKiB, abo 0) oauH 3

MOJIPYKKST Mae TPOMAJITHCTBO JIepkaBu nepeOyBaHHS, a0o B) xoua O ofHA iXHS JAUTHHA Mae
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TPOMAJITHCTBO JiepkaBu nepeOyBaHHs. TakuM YMHOM, 3T1IHO 3 MDKHAPOJAHHUM TIPaBOM OKEHII
HE MAlOTh HAIIOHAIBHOTO PEXUMY IOJIO peaii3alii mpaBa Ha mpaiio 3a HaiimoMm. KoHBeHmis
npo cratyc ObKEHINB y 4. 3 ¢T. 17 He 3a00poHsie AepxkaBaM 3piBHATH ODKEHIIIB MO0 peai3arii
mpaBa Ha TMpaIl0 3a HAaWMOM 3 TPOMAAsSHAMH, 30KpeMa THUX ODKEHINB, SKI TpulOynm 3a
nporpamMaMu BepOyBaHHS poOOUOT CHIM UM 3rifiHO 3 muaHamu iMmirpanii.'®” 3akonom Ykpainu
“IIpo Oi>keHIiB” BCTAaHOBIIEHO, 110 0c00a, CTOCOBHO SIKOT MPUHHATO PillIeHHS PO 0(pOpMIICHHS
JOKYMEHTIB JUIl BUpIMICHHS MUTaHHA IIOAO HAJaHHA CTaTycy ODKEHIS, Mae MpaBO Ha
THMYacoBe TpareBiamTyBaHHs (cT. 18), a ocoba, sKiii HamaHO cTaTyc ODKEHIs, Ma€ piBHI 3
rpoMaasHamMu YKpainm mpaBo Ha mpamto (ct. 20). BomHowac cBobomy BuOOpy mpodecii
ODKEHISIMH Ta IIyKayaMH MPHUTYJIKY CIiJi 0OMEeXyBaIbHO TIyMauuTH CTOCOBHO IpaBa 3aiiMaru
N0CaJM B OpraHax Jep KaBHOI BJIAJM 1 MiCIIEBOI'O CAMOBPSITyBaHHS.

[IpaBo Ha mpaim HEOOXIMHO pO3MVBIATH y TICHOMY B3a€EMO3B’S3KYy 13 CBOOOJIOIO
MiPUEMHHUIIBKOT TISTTBHOCTI, TapanToBaHoio cT. 42 Koncrurynii Ykpainu. Ile koHcTHUTYIIIHHE
IpaBo 3HAHILIO CBOE MpoJoBkeHHs B CT. 20 3akony Ykpainu “IIpo OikeHIIB”, sika rapaHTye
ocobaM, SKUM HaJaHO CTaryc ODLKEHI, piBHE 3 TpoMaJsHaMuU YKpaiHW TpaBo Ha
MiIPUEMHUIIBKY TIsIIbHICTD, SIKa HE 3a00pOHEHA 3aKOHOM.

[lomo 3micTy cBOOOMM MIAMPUEMHUIIBKOI MiSUTBHOCTI, TO BOHA Ma€ 1HCTUTYILIHHHM,
inuBinyansHnit  Ta nyOmiummit  acmektu'®s.  3a  incmumyyitinoro  npupodor  cBoboxa
HiANPUEMHUIIBKOT  MISUIGHOCTI  TMOB’S3aHAa 13 BUIBHOIO KOHKYPEHII€I0, HEAOMYIICHHSIM
3JI0B)KMBAHHSI, HETIPABOMIPHOTO OOMEKEHHsI KOHKYpEHIIii Ta HeoOpocoBicHOI KoHKYypeHitii. 1e
MOB’SI3aHO 3 THUM, II00 MiHIMI3yBaTH HEOOIPYHTOBaHE BTPYYaHHS JEPKaBH Y PHUHKOBI
BimHOcHHU. OJHAK Take HEBTPYYAHHS MOBHHHO 0a3yBaTHCS Ha IMEBHUX IPABOBHUX TapaHTISIX
(aHTUMOHOTIOJIFHE 3aKOHOJABCTBO), PO3MEXYBaHHS c(ep KOHKYpEHIlI Ta eKOHOMIYHOi
NOJITHKK JlepkaBu. Jlep)kaBa depe3 MiANPHEMCTBA, SIKi il Halle)KaTh, BUCTYIA€ Ha PHUHKY SIK
YYaCHHK pPHUHKOBUX BITHOCHH, a HE SK Cy0’€KT BIaJHUX MOBHOBaXeHb. OmHaK i3
KOHCTUTYLIIHHOTO 000B’s13Ky 3a0e3neuyBaTH 3acagil pUHKOBOI €EKOHOMIKM BUIUIMBA€E BUMOTA MPO
HETPUITYCTUMICTh 3JIOBXKUBAHHA ,,3ac00aMH MOHoOMoOMi3alii” — CcyOCHAIIOBaHHIM, Meperady
MaifHa y Oe30IIaTHe KOPUCTYBAHHSI TOIIIO.

3 TOYKH 30py 3abe3neueHHs [HOUBIOYANbHUX Npas 1HAWBILY HAJICKHUTHh MPaBO OyTH
3apEECTPOBAHUM B SIKOCTI CY0’€KTa MiAMPUEMHUIIBKOT JiSUTBHOCTI 0€3 TOIaTKOBUX MEPEIIKO Ta
Oyab-KMX O3HaK JUCKpUMIHAIil. Y IIbOMYy BIJHOIICHHI IHAMBIAyalbHI TIpaBa MOXHA

TPaKTyBaTH sIK CBOOOMy BHOOpY mpodecii, Bumy mpodeciiiHol AisIbHOCTI, BU3HAYECHHS METH,

167 Mixknapoauuil i HaumioHaJIbHMI 3aXMCT NpaB JIOAMHM Ta Tpasa ObkeHiis. Haeu. mociGnuk/ 3a pen.
Bypomencekoro M. B. — Xapkis, 2004 - C. 157.
168 Dkmraiin K. OcHoBHBIE 1IpaBa u cBoboasl. — C. 339 — 341.
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mporpamMu 1 HampsSMKIB CBO€I MIANPHEMHHUIIBKOI [ISUIBHOCTI, 00 €THAHHS MANPUEMIIB B
acoryarii st 3aXUCTy CBOIX IHTEpECiB.

Ilyoniunuii acnekm c80600U NIONPUEMHUYBLKOT OisibHOCMI TIOB’S3aHUMA 13 MyOJIIYHUM
€KOHOMIYHUM TOPSIKOM, 3aCHOBAaHMM Ha OOMEXKEHHI MOHOTOJI3MY, 3aXHCTI KOHKYpEHIIIi,
3MIMCHEHHS peecTpallii cy0’ eKTIB MIAMPUEMHHIIBKOT JisSTILHOCTI HA €MHUX MPABOBHX 3acajax Ta
JIIEH3YBaHHIM OKPEMHUX BUIIB MiANPUEMHHUIIBKOI AisITBHOCTI.

BrpyuyanHs nepxaBu y MiANPUEMHHIBKY IiSUIBHICTH MOXKE 3IHCHIOBaTHCS Ha OCHOBI
3aKOHY 3 MOTHUBIB: a) 3a0e3MedyeHHS COLIAILHOTO 3aXHUCTy HACEJNCHHs Ta COIaJIbHOL
CIIPSIMOBAHOCTI €KOHOMIKH; 0) OOMEXKEHHSIM MOHOIIOJII3MY, HEIOMYIIEHHS HEeZ00pOCOBICHOT
KOHKYpEHIIi{; B) HEIONMYLICHHS IO€JHAHHSA 3alHATTS MiANPUEMHHUIBKOIO [iSUIBHICTIO 13
nyOJIiyHOIO CITy’K0010; T) JOJAEpKaHHSAM CyO’€KTaMu IiIIPUEMHHMIBKOT isJIBHOCTI IpaBa
IHTENIEKTyaJIbHOI BJIACHOCTI; 1) MOJEpKaHHSAM IpaB i CBOOOJ MPAIIBHUKIB; €) 3aXHCTOM IpaB
CIIO’KMBAYIB.

Kpim toro, nepkaa 3a0e3nedye 3aXuCT KOHKYPEHLIT y MiINIpUueMHHULIBKINA aisimbHOCTI. He
JIOITyCKAaIOThCS HEMpaBOMipHE OOMEXEHHS KOHKYpeHLIi Ta HeZoOpOCOBICHa KOHKYpEHILS, a

TaKOX 3JIOBKMBAHHS MOHOIIOJIbHUM CTaHOBUIIEM Ha pUHKY (cT. 42 Konctutytii Ykpainn).

3.3 [IpaBo Ha comiajbHMI 3aXHCT Ta coliajIbHe 3a0e3MeYeHHs

Koncrurynis Ykpainu (cratts 46) rapanTye rpoMajasHaM MpaBO Ha COLAIBHUI 3aXHCT,
0 BKJIFOYAE TMpaBO Ha 3a0e3MeueHHs iX y pa3l MOBHOI, YaCTKOBOiI a00 TUMYAacoOBOi BTpaTu
Mpare31aTHOCTI, BTPATH TOlyBalbHUKA, 0€3pO0ITTS 3 HE3JICKHUX BiJl HUX OOCTaBHH, a TAKOX Y
CTapoCTi Ta B iHIIMX BUIAJAKaxX, nependadeHux 3axoHoMm. lllono OikeHuiB, To cT. 20 3akoHY
VYkpaiHu rapaHTye iM MpaBO Ha OJIEPKAHHA TPOIIOBOi JOMOMOTH, TEHCIi Ta IHIIMX BUJIB
COLIIAJILHOTO 3a0€3MeUeHHs B OPSAIKY, BCTAHOBICHOMY 3aKOHOJJaBCTBOM Y KpaiHHU.

[IpaBo Ha comiaiibHe 3a0€3MeUYeHHs — 1€ OJIHE 3 HAMBAXKJIMBIIIMX COIIAIbHO-EKOHOMIYHUX
npaB rpoMajsH. Lle mpaBo BuzHavyaeThcsi MKHapOAHUM IAKTOM PO €KOHOMIYHI, COIiabHI Ta
KyJbTypHi mpaBa (cT. 9), crHerialbHUMH KOHBEHLIAMH MiKHapoaHOI opraHizauii mpari
(Konsenmiss MOII ,,IIpo mMiHiMallbHI HOPMH COIlIaIbHOTO 3a0e3neueHHs”, 1952) ta okpeMumu
aKTaMH HaI[lOHAJFHOTO 3aKOHOJABCTBA Y KpaiHU.

[IpaBo Ha coriaabHUI 3aXKUCT, BIAMOBITHO 10 CT. 46 OCHOBHOTO 3aKOHY, TapaHTYETHCS: a)
3araJibHOO0OB'SI3KOBUM JIEP>KaBHUM COLIAJIBHUM CTPAaXyBaHHSM 33 PaXyHOK CTPaXOBHUX BHECKIB
TPOMaJISH, MIANPUEMCTB, YCTaHOB 1 OpraHizaiiid, a TakoXX OIJKETHHUX Ta IHIIUX HKEepen
coriabHOTO 3abe3nedeHHs; 0) CTBOPEHHSAM MEPEXi ACpKaBHUX, KOMYHAIbHHX, MPUBATHHUX

3aKIaliB JJIs IOTISAY 3a HEeMpane3JaTHUMHE, B) TUM, IO MEHCIi, 1HIII BUAM COUIATbHUX BUILIAT
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Ta JIOTIOMOTH, 1[0 € OCHOBHUM JDKEPEJIOM iICHYBaHHS, MAlOTh 3a0e3MeuyBaTu PiBEHb JKUTTS, HE
HIDKYHMH BiJl IPO’KUTKOBOTO MiHIMYyMY, BCTAHOBJICHOT'O 3aKOHOM.

3aKOHOJAaBCTBOM Iepe0avatoThCsl OCOOMUBI TapaHTii MpaBa Ha COLIATBHUN 3aXUCT JUIA
OKpPEMHUX KaTeropiil HACEeJCHHS: IPOMAJIIH TOXWJIOTO BIKY; 1HBaJiiB; 0€3pOOITHHUX; BariTHUX
JKIHOK; IITEH-CUPIT; CIMEH, K1 BTPATHJIM TOIyBAJLHUKIB TOIIIO.

HaBeneni Builie KOHCTUTYIIIIHI HOPMHU 3HAUILIN CBiii PO3BUTOK Yy BIAMOBIIHUX 3aKOHAX
VYkpainu, sIKi MOJKHA MOJAUIMTU Ha JABI rpynu. Jlo mepiioi Hamexarb 3aKOHH, SIKI PO3BUBAIOThH
nosioxkeHHss 4. 1 cr. 46 Konctutyiii YkpaiHu mojo 3MiCTy TpaBa Ha COIliadbHUN 3aXHUCT
(3okpema, 1e 3akoHM YkpaiHu «[Ipo OCHOBHM corianbHOI 3aXWIEHOCTI 1HBamiaiB», «IIpo
HiIBUIIEHHSA COLIAIbHUX TapaHTid ans Tpyasmmx», «IIpo nepxkaBHy JomoMory ciM'sm 3
niteMu», «[Ipo crpusHHS COLIaJbHOMY CTAHOBJICHHIO Ta PO3BUTKY MoJoAl B YkpaiHi», «IIpo
3aHATICTH HaceleHHs», «[Ipo ommaty mparti», «IIpo aepkaBHY colliayibHY JTOMOMOTY 1HBaJIi1aM
3 TUTUHCTBA Ta JITAM-1HBasigaM», «[Ipo mepkaBHy coliaibHy JOIMOMOTY Majo3a0e3rneueHuM
ciM'ssM» Ta iH.).

Jlo npyroi i3 3a3Ha4e€HUX TPyN MOKHA BIJHECTH 3aKOHU MPO COLiaJbHE CTPaxyBaHHS,
NPUHHATI B po3BUTOK 4. 2 cT. 46 OcHoBHOrOo 3akoHy (OCHOBHM 3aKOHOJABCTBAa YKpaiHU PO
3araJbHOOOOB'SI3KOBE  JIEp)KaBHE  COLlIAJIbHE  CTpaxyBaHHs, 3akoHW  Ykpainm  «IIpo
3araJlbHOOOOB'SI3KOBE JIEp)KaBHE COIiaJIbHE CTpaxyBaHHS Ha BHUMAIOK 0e3poliTTsa», «llpo
3araJlbHOOOOB'SI3KOBE  JIEpKABHE COIIaJIbHE CTPaxyBaHHS BiJ] HEIIACHOTO BHIAAKy Ha
BUPOOHMIITBI Ta MPOGECIHHOTO 3aXBOPIOBAHHS, K1 CIPHYMHWIN BTPATy Iparne3gaTHocT», «I1po
3arajibHOOOOB'SI3KOBE JIEPIKABHE COIiaJIbHE CTPaxXyBaHHS Y 3B'S3KYy 3 THMYAcOBOKO BTPATOIO
Ipane3aTHOCTI Ta BHUTPaTaMH, 3YMOBICHHMH HAapO/DKEHHSM Ta TOXOBaHHAMY», «IIpo
3araJlbHOOOOB'SI3KOBE  JIepKaBHE TMEHCiiiHe cTpaxyBaHHs», «lIpo HenepxkaBHe IEHCiiiHE
3a6e3neyeHHs» Ta in.).'®

OT03X, BIAMOBIIHO /0 MOJIOXKEHb 3akoHy Ykpainu “IIpo O6ixenIiB”, OCHOB 3aKOHOJaBCTBA
VYkpaiuu mnpo 3araibHOOOOB'SI3KOBE JEpXKaBHE COLlabHE CTpaxyBaHHS ODKEHII Ta IIyKadi
OPUTYJIKY Ta YiICHH X ciMeil, sIki MpOoXHUBaIOTh B YKpaiHi, MAalOTh MPaBO Ha 3a0e3MeueHHs 3a
3araJbHOO0O0B'SI3KOBUM JICPKABHUM COIIAJIBHUM CTPaxXyBaHHAM. 3ajie)KHO BIJ CTPaxoBOTO
BUITAJIKy BHUIUISIOTH TaKi BUIM 3arajJbHOOOO0B'SI3KOBOTO JICPYKABHOTO COITIaIbHOTO CTPaXyBaHHS:
NEeHCIHE CTpaxyBaHHS; CTPaxXyBaHHS Y 3B'3Ky 3 TUMYAacCOBOIO BTPATOI0 MpalE3aTHOCTI Ta
BUTpaTaMH, 3yMOBJICHIMH HAPOKCHHSM Ta TIOXOBAHHIM; MEJMYHE CTPaXyBaHHs; CTpaXyBaHHs

BiJI HEIIACHOTO BHUMAJAKy Ha BUPOOHMITBI Ta MPOQECIHHOTO 3aXBOPIOBAHHS, SKi CIIPUYHHIIINA

169 PaGinosuu I1.M., Xaspontok M.I. TIpasa moauuu i rpomaasauna. Hasuansuuii nocibuuk.- K.: Arika, 2004, — C.
142-143.
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BTpaTy TMpale3fdaTHOCTI; CTpaxyBaHHS Ha BHUIIAJOK O€3poOITTs; 1HII BUIU CTpaxyBaHHS,
nepeadaveHi 3akOHaMU Y KpaiHu.

I'pomoBa nmomomora OixkeHIsIM, BiAmoBigHO 10 [lopsaky HagaHHA OLKEHISIM T'POIIOBOT
JIOTIOMOTH Ta TieHcli, 3aTBepmkeHoro IlocrtanoBoro KaGinery MiHicTpiB Ykpainu Bim 6 JIUMHS
1998 p. Ne 1016, ckmamaeTbcss 3 OJHOPA30BOi TPOIIOBOI JAOMOMOTH ISl MPUAOAHHS TOBApiB
nepuIoi moTpedu Ta 0JHOPa30BOI IPOLIOBOT JOMOMOTH Ha BIAIIKOIYBaHHS BapTOCTI Mepei3ay 10
PEriOHATBHOTO MMyHKTY TUMYAacOBOTO PO3MiIEeHHsS O1’KEHLIIB, PETiI0HY TUMYaCOBOTO PO3CENICHHS
OLKeHIIB a00 110 1HIIOro MicIs, oOpaHOro ODKEHIeM s TpoKuBaHHA. Jlis omep:kaHHS
OLKEHIIMHA TPOIIOBOI JIOMOMOTH JI0 OpPTaHy MIrpariifHoi CIy»KO0M 3a MiICIeM iX THUMYacOBOTO
NPO’KUBAHHS MOAAIOTHCS TaKl IOKYMEHTH:

- 3asBa MPO HAJaHHSA OJHOPA30BOi T'POIIOBOI JOMOMOTHM Ha NMPUAOAHHA TOBApiB MEpIIOL
noTpeou;

- 3asdBa MPO HAJAHHA OJHOPA30BOI TPOIIOBOi JOMOMOTM Ha BIAIIKOIYBaHHS BapTOCTI
nepeizay 10 PerioHalbHOTO IyHKTY TUMYAacOBOT'O PO3MIIIEHHs O1’KEHIIIB, pEerioHy THMYacOBOTO
po3ceneHHs O1KeHI[IB a0o 70 1HIIOro MiCIl, 00paHoro OXKEHLIEM ISl TPOKUBAHHS;

- KOMis NOCBiTYeHHS Ol>KEHI;

- KOIISl HAMpaBJICHHS OpPraHy MITpaiiiHoi CIy»OW - y pa3i HampaBjieHHS ODKEHIS [0
PEriOHaTbHOTO TYHKTY THMYacOBOTO PO3MIIICHHA ODKEHI[IB YW pErioHy THMYacoBOTO
pO3ceieHHs O1)KEHIIIB.

Jlnst omeprkanHs ODLKEHISIMU TeHcli mo ympaBmiHHs [leHciiinoro ¢onHmy B paiioHax,
MiCTax 1 paifoHax y MiCTax 3a MICIIEM iX TUMYacOBOTO MTPOKUBAHHS MOTAIOTHCS TaKi TOKYMEHTHU:

- 3asBa PO NMPU3HAYEHHS MEHCIT;

- KOs MOCBIAYEHHS O1KEHI;

- 1HIII TOKYMEHTH, Tiepe0ayeHi 3aKOHOIaBCTBOM Y KpaiHU MO TIEHCIHHE 3a0e3neYeHHS.

Po3mip mencii OikeHIsIM 3 yucia oci0, sSKi JOCSATIIM MEeHCIHHOTO BiKY, BCTAHOBJIECHOTO
3aKOHOJABCTBOM YKpaiHM, a TaKOX 1HBAJIiJIaM BCTAHOBIIIOETHCS BIAMOBITHO /10 3aKOHOJ/IABCTBA
Vkpainu.!7

Jlep>kaBHa A0moMora CimM'ssM ODKEHIINB 3 JIThbMHU MPU3HAYAETHCS OpraHaMHU COIlaJbHOTO
3aXUCTY HaceJIeHHS 3a MICIIEeM iX THMYacOBOI'O MPOKMBAHHS BIAMOBITHO A0 3aKOHy YKpaiHu
“Ilpo mepkaBHY normomory ciM'sm 3 miTbmu’. Cim'siM ODKEHIIB 3 TITbMH, SKi MPOXKHUBAIOTH Y
pErioHaIbHUX MYyHKTAaX TUMYAacOBOTO PO3MIILIEHHs ODKEHIIIB, 3a3HaUeHa JIep)KaBHa JI0IIoMora He

HAJACThLCS.

170 Meranbhime nuB.: Toctanosa Ka6inety Minictpis Ykpainu “IIpo 3atBepkenns [lopsky HaqaHHs GiKeHIAM
rpouoBoi gonomMoru ta neHcii” Big 6 mumasa 1998 p. Ne 1016 (i3 3minamu 1 nornoBHeHHsMH Bix 13 nmnas 2004
poky).// www.zakon.rada.gov.ua
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3.4 IIpaBo Ha KUTJI0

Cratta 47 Konctutyuii YKpaiHu rapanTye KO>)KHOMY IIPaBO Ha XKHTI0. AJie 1€ paBo He
O3Havae, 110 KOXKEH Mae 0e30IJIaTHO 1 B TIEBHI CTPOKM OTPUMATH Bij JepKaBH kHUTI0. [lepxkaBa
rapaHTye JMIle, 110 BOHA!

- OyzAe CTBOpIOBATH YMOBH, 32 SIKUX KOKHMM TI'POMaJSHUH MaTHUMeE 3MOTY MOOyZyBaTH
KHUTIIO0, TPUAOATH HOTO y BIACHICTH a00 B3SITHU B OPECHIY;

- pa3oM 3 OpraHaMy MICIEBOTO CaMOBPSIYBaHHS HaJaBaTHME KUTJIO TPOMAIsIHAM, SIKi
noTpeOyIOTh COIAIIBHOTO 3aXUCTY, 0€30TUIaTHO a00 3a AOCTYIHY Ul HUX TUIaTy BiJMOBITHO 10
3aKOHY;

- B)KMBaTUMeE 3aX0/IiB JI0 TOT0, 1100 HIXTO HE OyB MPUMYCOBO M0O30aBJICHUI KUTIa 1HAKILIE
SK Ha MiICTaBl 3aKOHY 3a PIIICHHSIM CYay.

Ile koHCTUTYILIIHHE MTPABO 3HAWIILIO CBOE MpoaoBKeHHS B cT. 20 3akony Ykpaiam “TIpo
OLKEHITIB”, sika rapaHTye oco0aM, SKHM HaJaHO CTaTyCc ODKEHId IMpaBO Ha IepecyBaHHS,
BUTbHUN BUOIp MicLis IPOKUBAHHS Ta KOPUCTYBAHHS KUTIIOM, HAJTAHUM y MICIIi IIPOKUBAHHS.

3rigno 13 3akoHoMm Ykpainu “Ilpo OibkeHIiB”, 1 0ci0, SKi MoJaIn 3asBY PO HAJTAHHS
CTaTyCcy ODKEHIIS, CTOCOBHO SIKMX NPUUHATO PIMIEHHS MpOo OQOPMIICHHS JTOKYMEHTIB IS
BUPIIIEHHS MTUTAHHS I0JI0 HAaJIaHHS CTAaTyCy OKEHIII, a TAKOXK KM HaJlaHO B YKpaiHi CTaTyc
ODKEeHIsI, 1 sIKIi HE MaloThb MOXIJIMBOCTI CaMOCTIHHO pPO3MICTHTHUCS, CTBOPIOIOTHCSA ITyHKTH
TUMYACOBOTr0 po3mimenHs Oixenmis.!”! Taki 0co6HM Tako MalOTh MPaBO HA MPOKUBAHHS Y
poaudiB, y TOTENi, Ha MiJHAHOM >XUTJIOBOTO MPHUMIIIEHHSA. AJle BUOIp MICUS TPOKWBAHHSI
3aJIeKUTh BiJl PIICHHS OpPraHy MirpariiiHoi ciry)xOu. 3a Horo HampaBJIeHHSAM 0co0a IMOBHHHA
BiIOYTH 10 BM3HAYEHOTO MiCLi TUMYACOBOTO MPOKUBAHHS 1 MPOTATOM TPHOX POOOUMX [HIB
3apeecTpyBaTHCA Y BIIMOBIIHOMY OpraHi CIELialbHO YIOBHOBAXXEHOT'O LEHTPAIBHOTO OpraHy
BUKOHABYOI BJIaJM 3 MUTaHb TPOMAJITHCTBA Ta peecTpaiii piznanux ocid. Ocoba, CTOCOBHO SKOT
MPUAHATO pilIeHHS NMPO O(GOPMIICHHS JOKYMEHTIB JJIS BUPINICHHS MMHUTAHHS IMOJAO HaJIaHHS
cTarycy OiKEHIs, 3000B'si3aHa IMOBIIOMIIATH OpraHy MirpamiiHoi ciayx0u, 10 skoro Oyio
NOJaHO 3asBY, PO CBOI BUI3/M 3a MEXI TEPUTOPIi aaAMiHICTPATUBHO-TEPUTOPIANBHOI OJUHMILI

VYkpainu, Ha Ky NOIINPIOIOTHCS TOBHOBAXKEHHS 1IbOTO OPraHy.

3.5 IIpaBo Ha 0XOpPOHY 3/10POB'sl, MEeIMYHY A0NIOMOIY

Ta MEIMYHE CTPAXyYBaHHA

17! Neranbhime auB.: [IpaBuna NpokUBaHHS y MyHKTI TUMYACOBOTO PO3MIIEHHs ODKEHIIB, 3aTBEPIUKEHI HAKA30M
HdepxaBHoro xomitery VYKpaiHM Yy copaBax HamioHanpHOCTed Ta wMirpamii Bixm 5.09.2002 p. Ne 31.//
www.zakon.rada.gov.ua
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Koncturytis Ykpainu (ct. 49) rapanTye KOKHOMY MPaBO Ha OXOPOHY 3JI0POB'Sl, METUIHY
JIOTIOMOTY Ta MEIUYHE CTPaxyBaHH:, 110 BIANOBiAae BUMoOram cT. 12 MiXXHapoJHOTO MakTy Mpo
€KOHOMI4HI, COIliaJIbHI Ta KyJbTYpHIi IpaBa.

Crartst 49 OCHOBHOTO 3aKOHY MICTUTh KOHCTHUTYIIIMHI TapaHTii 3a0e3nmedeHHs] mpaBa Ha
OXOpOHY 3/I0pOB's, MEIUYHY JOIIOMOTY Ta MEAMYHE CTPaXyBaHHs, BIJMOBIIHO /10 SIKUX JepKaBa:

a) 3a0e3nedyBaTHME OXOPOHY 3A0pOB'S depe3 (DiHAHCYBAaHHS BiANOBITHHX COLIAIBHO-
€KOHOMIYHUX, MEIUKO-CaHITApPHUX 1 03I0pPOBUO-NIPOPIITAKTUIHHUX TIPOTPaM;

0) cTBOpIOBaTUME YMOBH JiJIsi €()EKTUBHOTO 1 JOCTYITHOTO JIJISl BCIX TPOMAISH MEAMYHOTO
00CITyTOBYBaHHS;

B) 3a0e3meuyBaTuMe O€30IUIATHICTh HAJAaHHS MEIMYHOI JOMOMOTH Y JepXKaBHHUX 1
KOMYHQJIbHUX 3aKJIa1aX OXOPOHHU 3[IOPOB'S;

T') TapaHTye, 0 ICHYI0Ya Mepeka JIepKaBHUX 1 KOMyHAJIbHUX 3aKJIaJiB OXOPOHH 30POB'S
He OyJie CKOpOUyBaTHCh;

1) COpUSITUME PO3BUTKY JIIKYBAJIbHUX 3aKJIa/iB yCiX ()OpM BIACHOCTI;

) A0aTMe Ipo PO3BUTOK (PiI3UYHOI KYJIBTYPH 1 CIIOPTY;

) 3a0e3MedyBaTHMe CaHiTapHO-eMifeMiuHe 6aaronomyyus.'

Ha 3a0e3nedeHHs mpaBa Ha OXOPOHY 370POB'Sl TAKOXK CIPSMOBaHI 3akoHU Ykpaiau «IIpo
3amobiranns 3axBoproBanHio Ha CHIJl Ta comianpHmii 3axucTt HaceneHHs» Big 1991 p., «IIpo
00ir B YKpaiHi HApKOTUYHHUX 3ac00iB, ICUXOTPOITHMX PEYOBHH, IX aHAJIOTIB Ta MPEKYPCOPiB» Bij
1995 p., «IIpo ¢izuunHy KyIbTYpy 1 CHOPT» Ta PSf IHIIHX.

3arajibHOBU3HAHUM € BHU3HAYEHHS 37I0POB'S K CTaHy MOBHOTO (PI3MYHOTO, AYXOBHOTO 1
COLIIBHOTO OJIAaromnoyydysi JIIOJUHHU, a HE JUIIE BIACYTHICTh XBOPOO, 1HBATITHOCTI UM 1HIIUX
¢iznyHux abo DymIeBHUX Baj. 3MICT MpaBa Ha OXOPOHY 37I0POB'S 1 HA MEAWYHY IOIOMOTY
Bu3HaueHo ctatTsamu 283 1 284 LK VYkpaimm. Crartamu 285, 286, 287 1 290 IIK VYkpainu
BU3HAYCHI TAaKOX MpaBO Ha iH(POpPMAII0 MPO CTaH CBOTO 3JIOPOB'S 1 HA TAEMHHMITIO MPO CTaH
30pOB's, TpaBa OcoOM, sika mepeOyBae Ha CTalllOHApPHOMY JIKyBaHHI Yy 3aKjaai OXOPOHH
3JI0pOB'sl, @ TAKOXK MTPABO HA JOHOPCTBO.

Bianoigao 10 OCHOB 3aKOHOJABCTBA YKpPAiHU PO OXOPOHY 37I0POB's, MPABO Ha OXOPOHY
3I0pOB's Iependoayvac:

- XKUTTEBUHA PIBEHb, BKIIOYAIOYHM 1KY, OIST, KUTIO, MEAUYHUN MOTTSA Ta COLialbHE
o0cyroByBaHHs 1 3a0e3MEUYeHHS, KU € HEOOXITHUM JUIS MiATPUMAHHS 3JI0POB'S JIFOJAWHH,

Oe3reyHi 1 37I0pOB1 YMOBH Tpalli, HABUYaHHS, MOOYTY Ta BIANOYHUHKY;

172 Pa6inosuu I1.M., Xaspontok M.I. TIpasa moauuu i rpomaasauna. Hasuansuuii nocibuuk.- K.: Arika, 2004, — C.
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- Oe3meyHe [UIS KUTTSA 1 3J0pOB'S JIIOJUHHM HABKOJUIIHE TPUPOIHE CEPEIOBHIIE,
CaHITapHO-€MiJieMiuHe OJIaronoxyqusi TEPUTOpil 1 HACEIEHOro IYHKTY, /1€ BOHA IPOXKUBAE,
JOCTOBIPHY Ta CBO€YAaCHY iH(GOpMAIIit0 PO CTaH CBOTO 3/I0OPOB'S 1 37J0POB'ST HACETICHHS;

- KBai(hikoOBaHy MEIUKO-CaHITAPHY JOTIOMOTY;

- MOXJIMBICTh 00'€THaHHSI B TPOMAJICHKI OpraHi3allii 3 METOI CIIPUSHHS OXOPOH1 3I0POB'S;

- TIPaBOBUH 3aXUCT Bix OyAb-IKMX HE3aKOHHUX (OpM AUCKpPUMIHALIi, MOB'A3aHUX 13
CTaHOM 3/I0POB'sl, OCKap>KEHHs HE MPaBOMIPHUX pillIeHb 1 il MpalliBHUKIB, 3aKJIaJiB Ta OPTraHiB
OXOPOHHU 370POB'Sl Ta BiIIKOAYBAHHS 3aIIO/IisTHOT 3/I0POB'TO IIKO/IH.

B Vkpaini 61keHIl Tpy KOPUCTYBaHHI IIPABOM Ha OXOPOHY 370POB'sSt MAIOTh HaIllOHATHHUI
pexxuM. 3rigno 13 3akonoM Ykpainu “IIpo OikeHIiB” ocola, 010 SIKOi MPUIHATO PIIIEHHS PO
oopMIICHHS TOKYMEHTIB JJIs1 BUPILICHHS MUTAHHA 1010 HAJaHHS CTaTyCy OLKEHIIS, Ma€e MpaBo
Ha MEIUYHY JOTIOMOTY B MOPSIKY, BCTAHOBIICHOMY 3aKOHO/IaBCTBOM YKpainu (cT. 18), a ocoba,
K1 HaJaHO CTaTyC ODKEHII, Ma€e piBHE 3 TpoMaAsHaAMU YKpaiHu MpaBO Ha OXOPOHY 370pPOB's,

MEANYHY TOTIOMOTY Ta MEMYHE CTpaxyBaHHs (cT. 20).

3.6 IIpaBo Ha ocBiTy

[IpaBo Ha OCBITY € OJHHUM 13 TOJOBHHX IIpaB JIOAMHU B IIUBUII30BAaHOMY CYCHUIHCTBI.
Binnosinno no 3akony VYkpainum “TIpo ocBiTy”, ocBiTa — 1€ OCHOBa IHTEJIEKTYaJbHOTO,
KyJIbTYpHOTO, JIYXOBHOTO, COLIaJbHOT'O, €KOHOMIYHOTO PO3BUTKY CYCHUIbCTBA 1 JIEPXKaBH.
MeTtoto oCBiTH €, 30KpeMa, BCEOIYHUN PO3BUTOK JIFOAMHH K OCOOMCTOCTI Ta HAWBHINOI IIIHHOCTI
CyCHUIbCTBA, PO3BUTOK ii TajdaHTIB, PO3YMOBHX, 1 (I3UYHUX 3A10HOCTEH, BUXOBAHHS BHCOKHX
MOPANbHUX SKOCTeH, GOpMyBaHHS TPOMaJISH, 3AATHUX 10 CBiZIOMOrO CyCHiIbHOro BUGOpy.'’

IIpaBo koOXHOi JrIOAMHM Ha OCBITY mnepexbaueHe crarrero 53 Koncrturymii Ykpainw.
Crarts 20 3akony Ykpainu “IIpo 61xeHIiB” rapanTye 0co0i, sIKii HaJlaHO cTaTyC OLKEHII piBHE
3 rpoMajisiHaMK Y KpaiHu MpaBo Ha OCBITY.

BaxumBoro rapaHTi€lo mpaBa Ha OCBITY € KOHCTHTYLIHHUH OOOB'S30K JAep)kKaBU
3a0€3MeunTH JOCTYMHICTh 1 O€30IUIaTHICTh JOMIKUTRHOI, IMOBHOI 3arajlbHOl CepeaHbof,
npodecitHO-TeXHIUYHO1, BUIOI OCBITH B JIEPKABHUX 1 KOMYHAJIbHMX HaBUAJbHUX 3aKjIaaax;
PO3BHUTOK ITMX BHJIB OCBITH 1 pi3HUX (opM HaB4aHHSI. OOOB'SI3KOBOIO BU3HAHA TOBHA 3arajibHa
cepenHs ocBita. be3orutatHe 3700yTTS BHINOi OCBITH MalOTh TIPOMAJsSHH B JACP)KaBHUX 1
KOMYHQJIbHUX HAaBYAJbHUX 3aKJIaJaX Ha KOHKYPCHiH OCHOBI.

[IpaBo Ha OCBITY BKJIOYA€ TaKl MO3UTHUBHI OOOB’SI3KM JE€pKaBU: a) MIATPUMKA MEpPEexKi

JOIIKITFHUX HAaBUAJIBHUX 3aKJIadiB, CHCTEMH CEPEIHIX MIKLJ, MPodeciitHO-TeXHIYHOT Ta BUIIOL

173 Pa6inosuu I1.M., Xaspontok M.I. [Tpasa sirogunu i rpomajsnuna. Hapuansuuii nocionuk.- K.: Arika, 2004. — C.
233.
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OCBITH, CHCTEMHU MIiABUIIEHHS KBamidikalii, MICISAUIUIOMHOI OCBITH; 0) TapaHTii pIBHHUX
MOYJIMBOCTEH PO3BUTKY JIEpKAaBHMX 1 TPUBATHUX HABYAIBHUX 3aKJIajiB; B) TapaHTii
HEJIOMYIIICHHS 3HWKCHHS PIBHS BUKJIQJAHHS Yy MPUBATHUX HABYAJIBHUX 3aKJaZiax y MOPIBHSHI 13
Jep>)KaBHUMU; T') TapaHTii OTpUMaHHs O€30MUIaTHOI CEPEIHbOI OCBITH Y JCP)KaBHUX HaBUAJIbHUX
3aKiaaax; J) HaJaHHS CTUIICHIM 1 MUIBT YYHSM 1 CTyJEHTaM €) rapaHTii piBHOTO JOCTYIy Ta
OTpUMaHHS 0€30TUIaTHOI OCBITH y JAEpKaBHUX BHINUX HABYAILHUX 3aKJIagaX Ha KOHKYPCHIN
OCHOBI; €) MpaBO HAIllOHAJIbHUX MEHIIMH pO3BUBATH CHCTEMH HAI[lOHANIbHOI OCBITH Y
JIepKaBHUX 1 KOMyHAJbHUX HAaBYAJBHHX 3aKJIaJ[ax; €) MpaBO HAI[lOHAIGHUX MEHIIMH PO3BUBATH
CBOIO KYJIbTYPY 4Yepe3 HalllOHAIbHI KyJIbTYpPHI TOBAPHCTRBA.

BiamoBigHO 10 KOHCTUTYLIMHUX BUMOT TPOMAJSHAM, SIKI HAJEXKaTh 0 HAIIOHAJTBHHX
MEHIIIMH, TapaHTy€ThCS MPAaBO HA HAaBYAHHS PIJHOI MOBOIO UM HA BHBUYCHHS PIAHOI MOBH Y
Jep)KaBHUX 1 KOMYHaJbHUX HaBYAJIBHHMX 3aKkianax abo depe3 HaIlOHabHI KYJIBTYpHI

TOBAapHUCTBA.

3.7 IlpaBo Ha cBOGOY TBOPYOCTI

Koucturyiis Ykpainu (ct. 54) rapanTye rpomMaasiHaM CBOOOIY JITEpaTypHOI, XyI0KHBOT,
HAyKOBOI 1 TEXHIYHOI TBOPYOCTI.

Koncruryniiine npaBo Ha cB00OO1y TBOPUOCTI ependayac:

1) cBoboay niTepaTypHOI, XyJOXKHBOI, HAYKOBOI 1 TEXHIYHOI TBOPYOCTI;

2) 3aXHCT IHTEJIEKTYaJIbHOI BJIACHOCTI, aBTOPCHKHX TpPaB, MOPAJbHUX 1 MaTepialbHUX
IHTEpECIB, 1[0 BUHUKAIOTH Y 3B'A3KY 3 PI3HUMH BUAAMH 1HTEICKTYaIbHOI ISTILHOCTI;

3) mpaBo Ha pe3yabTaTH IHTENEKTyaldbHOI Ta TBOpPYOi AisuibHOCTI. [lpm 1BOMY
Koncrurynis 3abopoHsie Oyab-siIke BHUKOPUCTAHHS a00 IMOIIMPIOBAHHS LUX pe3yJbTaTiB 0e3
3rO/M iX BIIACHHKIB, 32 BUHATKAMH, BCTAHOBICHIMH 3aKOHOM.

Crarrs 20 3akony Ykpainu “IIpo OikeHIIB” rapaHTye 0co0i, SKiii HaJaHO CTaTyC
ODKEHIIs piBHE 3 TPOMAAIHAMU YKpaiHU MPaBO Ha BOJIOJIHHS, KOPUCTYBAHHS 1 PO3NOPSIKECHHS
pe3yJbTaTaMu CBO€ET IHTEIEKTYalbHOI Ta TBOPYOI AiSITBHOCTI.

Jlep>kaBa TakoX CHpHsS€ PO3BUTKOBI HAyKH, BCTAHOBIICHHIO HAYKOBUX 3B'SI3KIB YKpaiHU
31 CBITOBHMM CITIBTOBapuUCTBOM. Sk BurumBae 13 cT. 1 3akoHy Ykpainu “IIpo HaykoBy 1 HayKOBO-
TEXHIYHY MAiSUTbHICTH , HAyKOBa 1 HAYKOBO-TEXHIYHA IiSUIbHICTh € IHTENEKTYaJbHOIO TBOPYOIO
JISUTBHICTIO, CIIPSIMOBAHOIO HA OJICpyKaHH 1 BUKOPUCTAHHS HOBUX 3HAHb.

OcHOBaMHM 3aKOHOAABCTBA YKpaiHM NPO KyJbTYpy BCTaHOBICHO, IO MpPaBo y cdepi
KyJIbTypH Iiepeadadac:

a) cBoboxy TBOpuocTi. TBOpYi MpaliBHUKA MalOTh TPAaBO Ha PO3MOBCIOKCHHA Ta

HOIYJIAPU3AIiI0 TBOPIB JTepaTypu Ta MHCTENTBA, CAMOCTIMHO BH3HAYalOTh pemepryap i
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mporpamu, 3MicT 1 (GOopMH TacTpOJbHOI, BHCTABOYHOI Ta I1HIIOI MiSUTBHOCTI. 3a00pOHSETHCS
PO3MOBCIOKEHHS TUTPKU TaKUX TBOPIB, SKI MICTATh 3aKJIMKH J10 3MiHU HACHIIBHUIILKUM IUTSIXOM
KOHCTUTYLIHHOTO Jaxy, MpomaraHay BifHM, HACHUIUIS, >KOPCTOKOCTi, PacoBOi, HalliOHAJIBHOT,
pedniriitHo1 BopoxkHedl a00 HEHaBUCTI, TOpHOTpadito, MA0yprOBaHHS O BUMHEHHS 3JI0YHHIB;

0) BUIbHHI BUOIp OyAb-IKOTO BUAY KYJbTYPHOI JISTILHOCTI, 3aC00IB 1 cpep 3aCTOCYBaHHS
TBOpPUYMX 3HIOHOCTEH Ta caMOCTiiiHE BHW3HAYCHHS JIOJII CBOiX TBOpiB. He momyckaroThcs
BTPyYaHHS y TBOpUYMil mpouec, HeHsypa y cdepi TBopuoi mismbHOCTI (3rigHO 13 CT. 15
Koncturytii Ykpaiau nen3ypa 3a00poHeHa He TUIBKH y cdepi TBopUOi IissibHOCTI). BogHouac
CTBOPIOIOTHCSI YMOBH I PO3BUTKY JIITEPATYpPHOI Ta XYIOXHBOI KPUTHKH, IHIIUX (GOpM
00'eKTUBHOI OLIIHKU iCTOPUKO-KYJIBTYPHUX MPOLECIB;

B) 37ilicHeHHS mpodeciiiHoi Ta amaTropchkoi MISUIBHOCTI Ha IHAMBIAyaJIbHIH 4H
KOJIEKTUBHIN OCHOB1, CAMOCTIMHO YH 32 JOIIOMOTOI0 Oyab-sIKUX (hOPM IMOCEPETHUIITBA;

I') CTBOPEHHS 3aKJIajiB, MIJMPHUEMCTB 1 OpraHizamiii KyJbTypH, 00'€lIHaHHS y TBOpYI
CHIJIKH, HalllOHAJBHO-KYJIBTYPHI TOBApUCTBA, (POHIM, acouialii, iHII TPOMaAChKi 00'eTHAHHS,
AK1 1iI0Th Y cdepi KyJIbTypH;

J) 3aXUCT IHTEJIEKTyaJIbHOI BIACHOCTI;

3) 3M00yTTs CTIeIiabHOI OCBITH B rajiy3i KyJIbTYypH.
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Moayasb no posaiay II1.

Tema 1. OcoOucTi (rpoMagsiHCBHKi) IpaBa OlkKeHIIB
1.IToHATTS OCOOUCTUX (TPOMASTHCHKHX) ITpaB O1’KEHIIIB.
2.XapaKTepUCTHKA OKPEMUX OCOOMCTHX (TPOMAJTHCHKUX ) MTPaB O1KEHIIB:
a) [IpaBo Ha XKUTTSI.
6) IIpaBo Ha cBOOOY Ta 0OCOOMCTY HEAOTOPKAHHICTb.
B) 3a00poHa KaTyBaHHS a00 HENIOJCHKOTO UM TaKOT0, 110 MPUHIIKYE TiAHICTh, TOBOKEHHS a00
HOKapaHHS.
r) [IpaBo Ha OBary J0 TiTHOCTI JIFOAMHH.
1) CBoboa nepecyBaHHs 1 MpaBo Ha BUIBHUI BUOIp MICIIsl TPOKUBAHHS.
e) [IpaBo Ha moBary 70 MPUBATHOTO 1 CIMEHHOTO KUTTS, )KUTJA 1 KOPECTIOHCHIIII.
€) [IpaBo Ha cBOOOIY AYMKH 1 CJIOBA.

k) CBOOO/Ia CBITOTJISAY Ta BIpOCTIOBIJaHHS

IIpakTu4Hi 3aBIaHHSA
3agaua 1

Jlo €Bpomneiicbkoro cyay 3 npaB JoAUHU 3BepHYJacs C. 13 3a1BOI0 MPO MOPYIICHHS ii
npas, rapaHToBaHuX KOHBEHIII€10 PO 3aXUCT MPaB JIOAMHU 1 OCHOBOIIOJIOXHUX CBOOOI.

3asBHHULA MOBIIOMHIA, 10 OCIHHIO 1999 poky pociiicbki cHeumigpo3aiin po3noyain
OTIepalliio TI0 BUHHUIIEHHIO 00OBHKIB 0115 moceneHHss Katup-tOpt. 4 mororo 2000 poky rpyma
YeUeHCHKMX OOMOBHKIB, sSIKa 3MOTJIa IPOPBATHUCS Yepe3 aTtaky, MOoTpamwia 1o nmoceneHas Katup-
IOprt, 1m0 OyJ10 MOBHOIO HECTOIBAHKOIO JJIsl MICIIEBUX KHUTEIIB. 3asBHUIIS TaKOXK MOBIIOMUIIA,
mo 6omOyBanHs nocenenns Katup-FOpt posnouanocs Bpanui 4 mororo 2000 poxy. Bona pazom
13 ciM’e10 Oyra 3MyIleHa psATyBaTUucs y mifaBaii BiacHoro Oyaunky. Komu o 15.00 Bona Buiinia
3 OyAMHKY, TO M00aumia, mo ii Cycimyu MBHAKO 30MPAOTh pedi i 3aIMIIAIOTh MOCENeHHS. 1M
MOB1IOMMJIM BIHCBHKOBI, 110 O€3MeYHUi NUIAX iM OyJe TapaHTOBaHO IJI TOTO, 100 3aJHIIUTH
NOCEJICHHS. 3asBHUIL Pa3oM 13 CIM’€I0 CUIM y MIKpOaBTOOyC Mapku ,,l'azenp” i pymwim 1o
Bynuii Op/DKOHIKIA3e, SKe Beae 0 BHUI3Ay 3 moceleHHs. Koim BOHM BHDKIKAIN 3 MOCETICHHS
npu6sm3HO 0 15.30 B HeO1 3’ sIBUITMCS BIMCHKOBI JIITAKHU, K1 aTaKyBaJu KOJIOHY MIKpOaBTOOYCIB.

Cun 3asgBuumi — 3animxaH IcaeB (23 poku) OyB mopaHeHHi 1 yepe3 JIEKiJbKa XBUJIMH
nomep. Tpoe iHmMX macaxupiB Oynu mopaHeHi. Yepe3 AeKiibka XBUJIMH IIMaTKaMH CHapsIy
OyJs10 BOMTO TpHOX IJIEMIHHHMII 3assBHUII: 3apema baraeBa (15 pokiB), Xena bataesa (13 pokiB),

Mipiam baraeBa (6 pokiB). 3aranom Oysio BOuTo nmonan 150 mrozeit 3 mocenennst Katup-FOpr.

200



3asBHMIIS Ta WieHW i1 ciM’i, TopaHeHi 4epe3 OOMOyBaHHS, 3rOJ0OM OyJIM TPHHHSATI
poauuamMu y M. Auxoii-MapraH. 3roJloM 3asBHULS MaJla MOXJIUBICTh TUMYAacOBO MOBEPHYTHUCS
1o nocenenns Katup-IOpr. 11 6ymunok 6yno 3pyiiHoBaHO, MalMHy T1iIipBaHo.

24 ceprias 2002 poky BIWCHKOBHH TPOKYpOp HadICIaB BIAMOBIAL IPaBO3aXUCHIN
opranizartii ,,Memopiain” cTOCOBHO PO3CIiAyBaHHS KPUMiHAJIBHOI CIIPaBH, MOPYIICHOI IO (haKTy
3arubeni 167 rpoMansH OUBLIBHOTO HaceneHHs B moceneHHi Kartup-lOpt, mpo mio #imiocs B
nyOoikarii razetu ,,HoBas razera” Big 21 mororo 2000 poky. B my6mikarii #iwtocst mpo Te, 1o
Mik 3 14 mororo 2000 poky OyJsia mpoBeIeHa crielliajibHa BiiChKOBa OIepallis 10 BUHUIIICHHIO
0oifoBUKiB, sKI 3aiHsamu moceneHHs Katup-lOprt. 3rimHo mimaHy omepartii, miArOTOBICHOT
3axiHUM BIHCHKOBHM KOMAaHJyBaHHSIM, IIMBUIbHE HAaceleHHS OyJlo BHBE3€HO 3a MExXi
noceneHHs. Ha mincraBi 1poro, BIHCHKOBHEI MPOKYpOp BiIMOBUBCS —IPOJOBXKYBAaTH
po3ciiayBaHHs KPUMIHAJIBHOI CIIpaBU 1 y KBITHI BOHA OyJia 3aKkpuTa y 3B’SI3KY 3 BiJICYTHICTIO
MO/Ii1 3JI0YHHY.

VY Bepecui 2000 poky Ha MiACTaBi MHCHMOBHUX 3asB MiCIIEBOIO IMPOKYpaTypor OyIo
NOPYILICHO KPUMIiHAJIbHY CHPaBy IOJO0 PO3CIIyBaHHS CMEPTI TPHOX OCIO 1 MOpaHEHHs IIe IBOX
oci0 B pe3ynbrari 00MOyBaHHS KOJOHHM MiKpoaBTOOyciB Mapku ,Jl'azens”. ¥ 2001 pomi nana
cripaBa OyJia epeiana A0 MiCIeBoi BIHChKOBOI pokypatypu. 13 6epesns 2002 poky 115 cripaBa
TaKo’K OyJia 3aKpHUTa Ha IMiJICTaBl BIACYTHOCTI CKJIQAy 3I0UYHHY.

12 rpyaust 2002 poky MOCTaHOBA MPO 3aKPUTTSI KPUMIHAIBHOI CIIpaBU Oyia ocKapiKeHa
0 MicueBoro cyay. Pimennsm cymy Bim 6 Oepe3nst 2003 poky ckapra Oyio 3amuiieHa 0e3
3aJI0BOJICHHS, TocTaHoBa Bijx 13 Oepesnst 2002 poky 3anuiieHa 6e3 3MiH.
3aBnanHs:

1. YBaxxHO pounTaETe OOCTABUHU CIPaBH Ta MPOAHATIZYHTE TX.

2. OsHaifoMTech 31 3micToMm cTaTTi 2 KOHBEHIIT mpo 3aXHUCT MpaB JIOAUHU 1 OCHOBOTIOJIOKHHUX
cBoOOI.

3. Bupiwite crpaBy (Uu manio micie nmopyuieHHs mpas, rapaHToBaHNX KoHBeHIIi€r0 po 3axucT

MpaB JIIOJJUHU 1 OCHOBOIIOJIOXKHHUX cB000A?). PitieHHs oOrpyHTYyiiTE.

3apaua 2
A., rpomaagaun Comai, npubyB B ABctpito 30 xoBTHSA 1990 p. 4 nmucromama 1990 p.
3BEpHYBCS 3 KJIOMOTAHHSAM PO HaJIlaHHS MPUTYJIKY. A. 3asBJISIB, IO MiCIs CTpaTh Horo 6aTeka Ta
Opara 3a CIIpUsHHA JSbKY, SKAW OyB aKTUBHAM YJICHOM TMOJITUYHOI MapTii, A. Ta 4jieHiB HOTO
ciM’i 3amiao3puiii B TPHHAICKHOCTI JO Ii€l mapTii Ta B ydacTi B MOBCTaHHIX. B A.
KOH(]ICKYBanM MalnHy, OyB CKOEHHMH 3aMax Ha Horo >kuTTs. 15 TpaBHsa 1992 p. A. OyB

BU3HAHUN OKEHIIeM BianoBiaHO 10 JKeHeBChKO1 KOHBEHIIIT 1951 poky.
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VY cepnui 1993 p. A. OyB 3acy/DKEHWUH PETiIOHATBHUM CyJIOM M. ['pail 10 TIOpEMHOTO
YB'SI3HEHHSI CTPOKOM Ha 2,5 poku 3a crpoOy norpalyBanHs. Ilicns 3acymkeHHs 10 m030aBIeHHS
BOJII #oro mos6aBmiu cratycy ObkeHnd. KpiMm Toro, Oyjao NpuHHATO pilleHHS Tpo HOro
BHCJIAaHHS, OCKIJIBKHM BiH CTAHOBHB 3arpo3y JUIsl CYCHiIbCTBA. Ypsn ABCTpii CTBEp/IKyBaB, IO
AxMena MoXKHa AenopTyBaTh Hazan y CoMali, OCKUTBKY BiH HE TIOOOIOBABCS MEPECIIiTyBaHHS 3
00Ky nep:kaBM, a OAMH TUIbKM (DaKT TOTO, IO MiC]s MOBEpHEHHsS Ha OATHKIBIIUHY 1HO3EMElb
MOYKE PU3UKYBATH CBOIM XKHTTSM, HE € MEPELIKOI0I0 /Il BUCIIAHHS.

[Ticnsa ckunenns npesunenta Ciaga bappe B Comaiti OynryBana rpoMajsiHChbKa BiliHA.

[Ticnsa momaui ckapru 1ie pimieHHs1 OyJ0 CKacoBaHO, TOMY IO OyJia BU3HAHA HASBHICTH
3arpo3u IMepeciilyBaHHs, 1 BUCEJIEHHS OyJo BiACTpOUYeHO Ha | piK 3 MOXKIIHMBICTIO MOBTOPHOL
BIZICTPOYKH.

A. 3BEpHYBCS 3 CKaprorw B €BpONEUChKHUI Cy/1 3 TIpaB JIOINHHU.
3aBaanHs:

1. YBaxxHO npounTaeTe 0OCTABUHU CIPaBH Ta MPOAHATIZYNTE TX.
2. OzHnaiiomrech 31 3MicToM cTarTi 3 KOHBeHIIT Mpo 3aXUCT MpaB JIIOJUHHU 1 OCHOBOIIOJIOKHUX
cB0o0OI.

3. Bupimirts cnipaBy (Uu mano micue nmopymeHnHs crarti 3 Konsenmii?). Pimmenns oOrpyHTyiiTe.

3amaua 3

3asBauk Kapammkur Cunrx Yaxan i ioro apyxuna [lapman Kayp Yaxan, rpomamsHu
Inmii, HezakoHHO B’ixamu Ha Tepurtopito O6'emnanoro KopomictBa B 1971 pomi B momrykax
pobotu. Y Hux Hapomunocs nBoe mitei - Kupannmpuut Kayp Yaxan i bukapammxut CuHrx
Yaxa, OpuTaHChKi Iiggani. Y ci 3asiBHUKH 110 HAIIOHAIBHOCTI CUKXH.

VY 1984 p., He3a10Bro 10 mMTYypMy 30J0TOTO Xpamy B AMpHTcape 1HAINCHKOI apMi€lo,
Yaxan BigsigaB Ilenmxa6. [lim vyac mepeOyBaHHsS TaM BiH CTaB NPUXUILHUKOM HaBYaHHS
OPTOZIOKCAJBHOTO CHUKXHM3Ma 1 B3SB y4YacThb B OpraHizauii MacHBHOTO ONOpPY B MiATPUMKY
CTBOPEHHSI HE3aJIe)KHOT CHUKXCHKOI JepXaBM XaJuCTaH, NPUOIU3HO B MeXax KOPIOHIB
HUHIMIHBbOTO 1HAIWChKoro mraty Ilenmkab. Bin OyB apemroBanuii modimiero [lenmkaly,
npoTaroM 21 aHs 3HaXOAMBCS 1] BAPTOIO 1 MiA1aBaBCs KaTYBaHHSIM.

[Ticna noBepHenHss B OO'ennane KopomiBCTBO BiH CTaB akTHBHUM YJICHOM B pYyCi
OpuTaHChKUX CHKXiB. JIBiui Homy mnpexa'sBisuiocss oOBHHYBaueHHS B Hamaai 1 Oidmi B
rpOMaJICbKOMY MiCIli, III0 BUHUKAJIN B 3B'SI3Ky 3 0e3naj/isM B Xpamax, ajie B MepIIOMY BUIAIKY

AnensamiiHui Cy/1 CKacyBaB OOBUHYBAJILHHUI BUPOK, a B Ipyromy - Yaxayi OyB BUNIpaBIaHUMN.
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3asBHUK OpaB y4acTh y (iHaHCYBaHHI W oprasizamii MocTta4aHb OOMOBOI TEXHIKH
tepopuctam y Ilenmxal, ruiaHyBaHHI TEpakTiB 1 KepiBHUUTBI HUMH B Iuaii, OO0'enHaHomy
KopomniBeTsi # iHIMX KpaiHax. Yaxana KaTeropuyHO 3arepevyBaB I1i OOBHHYBauYEHHS.

16 cepnast 1990 p. BiH OyB moctaBieHuil y B'si3HUINO beadopa. MiHicTp BHYTpIlIHIX
CripaB TpHUHHSAB pimeHHA Npo BUCKIKY Yaxama 3 O0'emnanoro KopomiBcTBa B iHTEpecax
HAI[IOHAJILHOT O€3MeKH 1 MiXKHAPOAHOI OOPOTHOU 3 TEPOPUIMOM.

BiH 3BepHYBCS 3 MPOXaHHAM HPO NOJITUYHHNA MPHUTYIIOK, CTBEPKYIOUH, 1110, SIKIIO HOTro
JEnopTyoTh B [HII0, BiH CTaHe KEPTBOIO KaTyBaHb 1 mepeciiayBaHb. 27 Oepe3ns 1991 p.
MIHICTp BHYTPIIIHIX CIpaB BIIXWJIMB HOTO TpoxaHHsA. Yaxam HE MaB MpaBa OCKApKUTH 1€
pilIEHHS B HE3AJICKHOMY CY/Jli, OCKUIBKY CIpaBa MOB'sA3aHa 3 MUTAaHHSIMU HAI[lOHATBHOT O€3MeKH.
Opnak 10 mumust 1991 p. cnpaBa Oyna posrisHyTta KOHCYJIbTaTUBHHUM KOMITETOM Y CKIIaji
yjeHa AnensiiiHoro cyay cyaai Jinolaa i KOJUIIHKOTO TOJOBH ANENSIiHOT KOMICIT 3 MUTaHb
iMmmirparii. Yaxana He mpoiHdOpMyBaJId IMIOAO TOKa3iB, HA SAKUX 0a3ylOThCS OOBHHYBauCHHS
IOpOTH HBOTO, aABOKaTy Yaxana He OyJI0 JO3BOJCHO MPEACTABISATH HOro iHTEpPECH B XOA1 I[bOTO
po3rIIsALy.

25 munas 1991 p. MiHICTp BHYTPINIHIX CIIPaB 3pEUITOO MiMUCaB HaKa3 PO BUCJIAHHS.

[Tpoxanns Yaxaya mpo Cy0BUM MEPEryisl PillieHHS PO BIIMOBY B Ha/IaHHI TOJIITUYHOTO
OpUTYIKY Oyino 3anoBosieHO. PimieHHst OyJ0 aHyJTbOBaHO $IK HEIOCTATHHO OOIPYHTOBaHE 1
MOBEPHYTO MIHICTPY BHYTPIIIHIX CIIPaB.

1 gepBHsa 1992 p. MmiHiCTp BHYTPIIIHIX CIIpaB IIe pa3 MPHUHHSAB PIICHHS MPO BiIMOBY B
HagaHH1 npuTyaky Yaxamy. Tol 3HOBY 3BepHYBCS 3 ITPOXAHHSAM IMPO CYAOBHI KOHTPOb. [licis
TOro SIK mpoxaHHs Oyno BimxuieHo Bucokum Cynom mpaBocynas 12 miororo 1993 p., BiH
3BEpHYBCA 31 CKaproio B ANENALiHHMNA Cyl, 110 BiJIMOBHMBCS NPHUHATH DILICHHA IO JaHOMY
MUTAHHIO.

Yaxan 3BepHYBCS 3 CKaproro B €BpONEMChKUI Cy 3 TIPaB JIOAUHU.
3aBnanHs:

1. YBaxxHO npounTaeTe 0OCTAaBUHU CIPaBH Ta MPOAHATIZYHTE TX.
2. O3nariomTech 31 3MicToM KOHBEHIIIT PO 3aXUCT MpaB JIFOJUHU 1 OCHOBOITOJIOKHUX CBOOOT.
3. Bupinnite cipaBy (Uu mMano Miciie mopyIieHHs MpaB, TapaHTOBaHWX KOHBEHIIIE€I0 PO 3aXUCT

IpaB JIIOJUHU 1 OCHOBOIIOJIOKHHUX cB000A?). PitieHHs oOrpyHTYyiiTe.

3amaua 4
I'pomangsuun  Ilpi Jlamkum T.I. migmaBaBcs HENMIOACHPKOMY TOBOUKCHHIO 3  OOKY
opranizauii TOTI, apwmii, ,,ipo ypsaaoBoro” tTamiigbcbkoro yrpynosanus OHJUJI® ta momiii. Le

3MYCHJIO HOTO MOKMHYTH KpaiHy TPOMaJASTHCbKOI TPUHAIEKHOCTI.
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B Himeuyunni BiH 3BepHYBCSA 3 KJIOMOTAHHSIM TPO HalaHHA NpuTyiky. OmHak, Horo
KJIOTIOTaHHS OyJi0 BiIXWJIEHO HA Ti MiACTaBi, IO MPEACTABICHI HHUM JOKAa3u HE Mald
BiJTHOIIICHHS 10 CIIpaBH. AMENsllis TakoK OyJia BiIXMJIEHA Ha TUX )K€ IMijIcTaBax, 1 0yJi0 BUIAHO
MOCTAaHOBY IMPO HOTO IETOPTAIIiO.

[Ticns 1mporo 3asBHUK HeneranbHO TmepeixaB B OO6'emnane KopomiBcTBo, ae¢ OyB
BUSIBJICHUH MPEICTaBHUKAMU Mirpamiinoi ciry:x6u. T.1. 3BepHyBcs 3 KJIONOTAaHHAM PO HAJaHHS
nputynky. O6'eqnane KopomiBcTBO BUMarano, mo0, BiamoBigHo a0 J[yOmiHCHKOI KOHBEHIIIi,
BIJIMOBIIAJIbHICTD 32 PO3TJIA 3asBH NMpUIiHsIIa Ha cebe HimeyunHa.

3asBHUK OCKap)KHMB II€ PIMICHHS B ANCISIIAHUNA CcyA, BKazaBmM mo B HiMmeuuwni
,»3aHAJITO BUCOKUH CTaHAApT JOKa3yBaHHA . BiH TakoX MOCTaBUB IIiJi CyMHIB BHU3HAHHA
Himeuuynnu sk Oe3mevyHoi TpeThboi KpaiHu, TOMy IO, cepex iHmoro, HimMeyunHna He BU3HAE
moneld ODKEHIIMH, KOJIM TIePECTiIyBaHHs BUXOJWTH HE BiJ OpPraHiB JCp>KaBHOI BJIAUA YU iX
MpPEJICTaBHUKIB.

Jlep>kaBHUH cekperap IpoiH(popMyBaB 3asiBHHKA Mpo Te, mo HiMeuunHa € 6e3meyHOro
TPETHOIO KPaiHOIO, 1 1Or0 KJIIOMOTaHHS BiIXUISETHCS.

[Totim T.I. 3BepHYBCS B €BpONEUCHKUN Cy/a 3 TIPaB JIFOJAWHH 31 CKApror0 Ha MOPYIICHHS
crateit KonBeH1ii, Ha miacTaBi TOro, mo aenopramis B HiMedunHy MoXe MpU3BECTH 0 HOTO
nenopranii B [Lpi Jlanky.
3aBaaHHs:

1. YBaxxHO mipounTaeTe 00CTaBHHM CIPABH Ta MPOAHATIZYHTE X.
2. O3naiiomTech 31 3MicToM KOHBEHIIIT PO 3aXUCT MpaB JIFOJUHU 1 OCHOBOITOJIOKHUX CBOOOT.
3. Bupiwite crpaBy (Uu manio micie nmopymeHHs mpas, rapaHToBaHMX KoHBeHIIi€r0 po 3axucT

MpaB JIIOJUHU 1 OCHOBOIIOJIOXKHHUX cB000A?). PitieHHs oOrpyHTYyiiTE.

3agauya 5

Jlo €BponeicbKoro Cyay 3 IpaB JIIOJUHH 3BepHYJHcA rpomagsHamMu Yui [ekrop Kpys
Bapac (nepmmii 3asaBHUK), Horo apyxkuHa Marani Mapina bycramenTo Jlazo (apyruii 3asiBHHK) 1
ixuiit cud Piuapa Kpys, 1985 p. HapokeHHs (TpeTiid 3assBHUK) 13 3asiBOIO PO MOPYIICHHS iXHIX
npaB, TapaHTOBaHWX KOHBEHIIIEIO PO 3aXUCT MPaB JIFOAUHU 1 OCHOBOITOJIOXKHUX CBOOO.

VY 1989 poui, micas npuizny B I1IBemnito, BOHN 3BEepHYJIUCS 3 KJIOMOTAHHAM PO HAJTAHHS
nputynky. I'ekrop Kpy3 Bapac cTBepmxyBas, 110 BiH NMpHuiiMaB aKTUBHA Y4acTh y Pi3HHUX JIiBUX
TOJITHYHUX YIPYNOBAHHAX. VOro KIOMOTAHHS NPO HPHUTYIOK OYIO BiIXMJICHO Ta HPHHAHSTO
pILIEHHS PO BUCJIAHHS 3assBHUKIB.

3roxom ['ektop Kpy3 Bapac mouaB cTBepaKyBaTH, 1110 B HHOTO 3’ SIBUJIMCS HOBI TiJICTaBH,

10 TEePEIIKOKAIOTh HOro BUCIAHHIO, 1 Il K MiZCTaBU OOIPYHTOBYIOTh MOTO KJIOMOTAHHS IPO
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HaJaHHSA TPHUTYJIKY. Tak, Ha HOro gyMaB, BiH MOXe 3a3HATH IOJITUYHOTO IEPEeciiayBaHHS,
KaTyBaHHS, 1 HaBITh MOXKe OyTH CTpaueHMi, Ko Oyzae Bucnanuidi y Umii, ockinbku 1 B LIBewii
BiH IPOJIOBXXYBaB Y4acTh y JisUIbHOCTI oJiTHYHOTO yrpynoBanHs ("IlarpioTuunuii GpoHT iMeHi
Manyens Ponpireca" (PIIMP) — pagukanbHoi opranizaiiii, MeToo sikoi Oyyio BOMBCTBO reHepasia
[Tinoyera. BiH moyaB mpairoBaT B IIbOMY YrpymnoBaHHI micis npuizay B IlBerito. 3asBHHUK
no0oroBaBcs, 110 Mpo oro aisutbHoCcT y LBenii, mo moyanacs B moromy 1988 p. 1 monsrana B
MOUIMPEHH] JHMCTIBOK Yy MiATPUMKY MOJITB'3HIB B YUmii, crano Bimomo YHI (Taemuiit momimii
Ywmi).

VYpsa 3amepeuuB 1 CTBEp/KYBaB, IO 3arajbHa 0oOcTaHOBKAa B Ymii mokpamtuiacs, i
PO3MOBI/b 3asIBHUKA BUKIMKAE CYyMHIBH.
3aBnanHs:
1. YBaxxHO mipounTaeTe 00CTaBHHM CIPABH Ta MPOAHATIZYHTE X.
2. O3naiiomTech 31 3MicToM KOHBEHIIIT PO 3aXUCT MpaB JIFOJUHU 1 OCHOBOITOJIOKHUX CBOOOT.
3. Bupiwite crpaBy (Uu manio micie nmopymeHHs mpas, rapaHToBaHMX KoHBeHIIi€r0 po 3axucT

IpaB JIIOJJUHU 1 OCHOBOIIOJIOKHHUX cB000A?). PinieHHs oOrpyHTYyiiTe.

3agava 6

9 Oepesnst 1992 p. Tpoe OpatiB Ta cectpa A. pa3oM 3 JecsAThbMa IHITUMH TPOMaISTHAMU
Comani mpunetinim i3 Cupii B mapusbkuil aepornopT. BoHHM cTBepmKyBaiu, IIO MOKUHYJIH
Comaii, TOMy IO TaM iXHIM >KHTTSM 3arpokyBajia HeOe3IleKka BHACHIIOK MEePEBOPOTY, Y XOJi
SAKOTO OyB CKUHYTHH mpe3uaeHT. OqHaK B aeponopTy NPUKOPAOHHHUKHU Ta TIOJIIIS BIAMOBUIIHCS
BIIYCTUTH iX Ha TepuTopito PpaHiii, TOMy 110 BOHU HOAOPOXKYBAIH MO MiAPOOICHUX MACTIOPTaX.
Ix BizBE3nM B rOTENk, A¢ BOHM HOUYBAIM, a BJCHb 3HAXOIMIICSA B MiXKHAPOIHOMY 3aJ1i UeKAHHS
aeporiopty. Lls mporenypa pernameHTyBanacs HEOMyOJiKOBaHUM po3mopspkeHHs M 1990 p. 1
nocTaHoBOO 1982 p., Xo4a B OCTaHHHOMY BUKOPHCTaHHS MIXKHAPOJIHOI 30HM CIHEIlaJbHO HE
3ralyBajocs.

12 Oepe3Hst 3asBHUKH 3BEpHYJIHCS [0 MIHICTpa BHYTPILIHIX CIpaB i3 NPOXaHHSAM
JIO3BOJIUTH 1M B'i3]1 HA TEPUTOPIIO KpaiHW BIAIMOBITHO O MpaBa Ha MPHUTYJIOK. 24 Oepe3Hs iMm
OyJa HaJaHa IOPWIMYHA JOTIOMOTa TPH CIPHUSHHI T'yMaHITapHOI OpraHizallii, 1o 3Halmnua iMm
amBOKaTa. IM OyJ0 BiZIMOBJICHO B HAJaHHI CTaTyCy ODKEHIIS Ha MiJCTaBi BICYTHOCTI MOCBIIKH
TUMYacOBOTO TpOXHMBaHHSA. HacTymHOro 1HsS BOHM TOJANM TEPMIHOBY 3asBY, BHUMAarar4u
JI03BOJTY IOKHHYTH TOTEIb, a e Yepe3 ACHb Pa3oM 3 iHIMMU rpomMaassHaMu CoMaii 3BepHYITHCS
31 ckaproro B €Bpornelicbky Komicito 13 mpas mogunu. [Ipesunent Komicii gaB 3po3ymiTi B TOH

e JIeHb, 1110 MoBepHeHHs nux moael y Comarni Oyno 6 HeGakaHO.
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29 6epe3Hs MIHICTp BHYTPIIIHIX CMPaB BiIMOBUB 3assBHUKAM Y TIpaBi B'i311y, 1 BOHH OyJn
BifnpasieHi Ha3ax y Cupito, sika Oyna rotoBa ix nmpuidHATH. HacTynmHOTo AHS BOHM OCKapKWIIU
ne pimenHs. Cyn BU3HAB HE3aKOHHUM YTPUMaHHS IHMX JIIOJEH Ta BHUHIC DIIEHHS MPO IXHE
3BUIbHEHHS.

17 xBiTHa Panga mo po3risimy anemsiii O1KESHI[IB YXBaJIUB, 10 iXHE BUCIaHH 13 DpaHIii
HE CYNEpeUYUTh MpaBUIY, 3TIAHO SKOTO amemslii NpU3yNHUHSAIOTH JiI0 pillleHb, OCKUIBKH iX
anensist Oyna moJaHa MICis BUKOHAHHS PIIICHHS, BOHU HE OyNW MiAnaHi MOKapaHHIO, 1 BiJl
Cupii Oynu oTpuMaHi TapaHTii MIOAO iXHBOTO >KUTTS Ta CBOOOAW. 3asBHUKUA Oy BHU3HaHI
oivxeHipiMu BepxoBauMm komicapom OOH mo cmpaBax OivkeHmiB y Cwupii, mo He mifmucana
Kongenuiro OOH npo craryc GixenuiB 1951 p., i 6yno 3asBi1eHo, 10 1151 KpaiHa HaJa€e IPUTYIIOK
TaKUM 0co0am.

VY nunni 1992 p. OyB NpUHAHSTHIA 3aKOH, 10 PETYJIOE YTPUMAHHS IIiJ] BAPTOIO OCI0, KM
BIJIMOBJICHO Y B'i3111. BiH yCTaHOBJIIO€ CTPOKM TAaKOTO YTPUMYBAaHHS ¥ BU3HAUa€, M0 JJIsI MOTO
IPOJIOBKEHHS HEOOXi/IHE pIlIeHHs CyIy, 3asBHUKY HAJAIOTHCS MOCIYTH Mepekiaaaya, Jikaps u
aZBokaTa i moctyn 1o ocib, mos's3aHux 3 BepxoBaum komicapom OOH mo crpaBax OiKEHIIIB 1
TyMaHITapHUMU OpraHi3aIlisiMu.

3asBHUKH 3BEPHYJIUCS 13 CKaproio 0 €BPOMNEHCHKOTO CyAy 3 MPaB JIFOIUHH.
3aBaaHHs:

1. YBaxkHO npounTaeTe OOCTAaBUHU CIPaBH Ta MPOAHATIZYHTE TX.

2. Osnaitomrtech 31 3micToMm cT. 5 KoHBeHINi mpo 3aXwWcCT mpaB JIOJUHA 1 OCHOBOTIOJOXHHUX
cB0o0OI.

3. Bupiwite crpaBy (Uu manio micie nmopymeHHs mpas, rapaHToBaHMX KoHBeHIIi€r0 po 3axucT

MpaB JIIOJUHU 1 OCHOBOIIOJIOXKHHUX cB000A?). PitieHHs oOrpyHTYyiiTE.

3apava 7

I'., mignannit Typeuunnn, npuOys y LlBelinapito B 1983 p. i 3BepHYBCs 32 MONITUYHUM
npurykom. Moro apysxuna it xea cunm, T. i E. (y Bini 11 pokiB i TproX MicAIiB), 3a/IHITIINCS B
Typeuunni. B 1987 p. tioro npysxuna Oyna npuBe3eHa y [lIBeimapiro 11t eKCTPEHOTO JIIKyBaHHS
CEepHO3HUX OMIKIB, OTPUMAHHUX ITi/T YaC €MUICTITUYHOTO MPUITAJIKYy, TOMY III0 HE MOTJIa OfIep>KaTh
HEOOXIZJHY MEAMYHY JOMOMOTY 3a MicleM NpokuBaHHSA. Ha HacTymHuid pik BOHa Haponuia
no4ky H., mo nmomicTunu B TuTsunii OyIMHOK, TOMY L0 MaTH HE MOTJa JOTJIAgaTH 3a Hero. B
3aJI0BOJICH] MpoxaHHs ['. Mpo HagaHHA MOJITHYHOTO MPHUTYJIKY Oyia BiamoBieHO B 1989 p. y
3B’SI3Ky 3 BIJICYTHICTIO JIOKa3iB TOTO, IO BiH OYyB JXEPTBOIO MEpeciigyBaHb, Ta TPHAHITO
piteHHs npo #oro BunBopeHHs. OnHAK 3rofoM HOMY HaJgalld TO3BLT Ha MPOXKUBAHHS 3 OTJISLY

Ha TpHUBaJIiCTh nepeOyBanus y LlIBeiinapii Ta cTan 310pOB'st HOTO APY>KUHHU.
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I'. He moxaB amensIi0 Ha PINICHHS MPO BIAMOBY B HaJaHHI MOJITUYHOTO MPUTYIKY. J{o
1990 p. BiH mpaltoBaB y PEeCTOpaHi, MICIs YOTO 3aHEIyXKaB 1 CTaB OJEPXKYBaTH MEHCIIO IO
YaCTKOBIH HeMpane3qaTHOCTI, a TAKOXK JIOTIOMOTY Ha JpyxuHy i mirei E. 1 H.

I'. 3BepHYBCS B yIpaBJIiHHS TOJIIIT 3 MpoxaHHsIM no3BoiuTy B'i3a y IlIsetinapito E. 1 T.
Momy 6y10 BiZMOBIEHO HA MiACTAaBi TOro, IO Maja IUIOMA KBAPTHPH Ta HEMOXKIMBICTH
yTpuMyBaTH ix. [[o Toro k, BiAMOBIAHO 0 3aKOHOJABCTBA MPO BO33'€qHAHHS pojauH, T. HE MaB
npaBa OJiepXKaTu TOCBIJKAa Ha TPOXXKMUBaHHS, ToMy o OyB crapme 18 poki. I'. moBTOpHO
3BEpTAaBCS 3 TakuM ke mpoxaHHsM 1 B 1991 p., 1993 p., B 3am0BojieHI SKUX TeX OyI0
BisMoBIIeHO. ['. KijbKa pasiB BizBimyBaB E.

BinmoBigHo 10 yromu mpo cormianbHe 3abe3neueHHs Mix TypeuuuHoro it [lIBelinapieto,
JIOTIOMOT Y, IKi BUIIAUYIOTHCSI B OJIHIN KpaiHi, MOXKYTh BUIUIadyBaTHCA i B iHmmid. OTox, . 1 B
TypeuunHi Tpo0BKYBaB OM OJIEP>)KYBAaTH CBOIO TICHCIIO Ta JOTIOMOTY.

I'. 3BepHYBCS 10 €BpPOMEHWCHKOTO Cyay 3 TpaB JIIOJWHMU 13 CKAprol0 Ha HEHAJaHHS
no3Boiny E. 1 T. B’ixaru no Hporo B llIBeiinapiro.
3aBaaHHs:

1. YBaxxHO mipounTaeTe 00CTaBHHM CIPABH Ta MPOAHATIZYHTE 1X.

2. Osnaitomrtech 31 3micToMm cT. 8 KOHBeHINi mpo 3aXWCT mpaB JIOJUHA 1 OCHOBOTIOJOKHHUX
CBOOO/I.

3. Bupiwmite crpaBy (Uu manio micue nmopyieHHs mpas, rapaHToBaHNX KoHBeHIIi€r0 po 3axucT

MpaB JIFOJUHU 1 OCHOBOIIOJIOKHUX ¢B000?). PireHHst oOrpyHTYMTE.

Tema 2. lloniTnuHi mpaBa Ta cB060AU OizkKeHUIB
1. [TOHATTS MOMITUYHKUX TIpaB Ta CBOOO ] O1KCHIIIB.
2. XapaKTepucTUKa OKPEMHX MOJTITHYHUX MTPaB Ta CBOOO ] O1KCHIIIB:
2.1 IlpaBo Ha rpOMaAsIHCTBO
2.2 IlpaBo Ha 3BEpHEHHS
2.3 IIpaBo Ha cBOOOY acoriarii

2.4 TIpaBo Ha cBOOOY 300piB, MITUHTIB, IIOXO/IIB 1 IEMOHCTpAIii

[TpakTuyHi 3aBIaHHS
TecToBi 3aBIaHHA
1. OGepiTh MpaBUIBbHY BianoBiab: “Ocobu, SKMM HaJaHO CTaTyCc ODLKEHISI B YKpaiHi MaroTh

Taki NOJITUYHI mpaBa: ...”:
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a) TpaBO Ha TPOMAIIHCTBO, Ha 3BEpPHEHHS, CBOOOMY acoIlliallii, mpaBo Ha cBoOOay 300piB,
MITHHT1B, IOXO/IB 1 AEMOHCTpALlild, TPaBO Ha Y4YaCTh B MOJITUYHUX MAPTIsX;

0) mpaBo Ha TPOMAISIHCTBO, Ha 3BEPHEHHS, CBOOOAY acoriiamii, mpaBo Ha cBoOoxy 300piB,
MITHHTIB, TIOXO/IIB 1 IEMOHCTpAIIiif;

B) MpPaBO Ha 3BEPHEHHs, CBOOOJy acorialli, nmpaBo Ha cBOOOAYy 300piB, MITHUHTIB, MOXOMIB 1
JIeMOHCTpaIliif, IPaBO HA YYacTh B MOTITUYHUX MAPTIsIX;

I') MpaBO Ha TPOMAISHCTBO, Ha 3BEpHEHHs, CBOOOAY acoliamii, mpaBo Ha cBoOomy 300piB,
MITHHTIB, TIOXO/IIB 1 IEMOHCTpAIIii, MPaBoO Ha CIY>KOy B OpraHax MiCIIEBOTO CAaMOBPSITyBaHHS.

2. OOepiTr npaBwiIbHY BiamoBiAb: “biKeHIN Ta MmIykadi NOPUTYIKY MOXYTh HAOyTH
IpPOMAaJTHCTBO YKpaiHU HA TaKHUX MijACTaBax ...

a) 32 HAPOJKEHHSM;

0) 3a TEpUTOPiIATHHUM TTOXOKCHHSIM;

B) BHACIIIJJOK IPUIHATTS IO TPOMAJISTHCTBA,;

T') BHACTIIOK IOHOBJICHHS Y TPOMA/ISTHCTBI;

1) BHACIIZIOK YCUHOBJICHHS;

€) BHACIIJOK BCTAHOBJICHHsS HAJ[ JUTHHOIO OIMIKM UM TIKIyBaHHs, BJIAIITYBaHHS IUTHHH B
TUTSYUN 3aKjiaJ 49d 3aKJIaJl OXOPOHHM 3A0POB'S, B AUTIYMN OYyJMHOK CIMEWHOTO THUITY YH
npuiioMHy ciM'fo 200 mepeiadi Ha BUXOBAHHS B CIM'IO MATPOHATHOTO BUXOBATEIIS;

€) BHACTIIOK BCTAHOBJICHHS HaJl 0CO0010, BU3HAHOIO CYJIOM HEI€3aTHOIO, OIIKH;

K) Yy 3B'I3KY 3 IepeOyBaHHIM y TPOMAJITHCTBl YKpaiHU OJHOTO 4Yi 000X 0aThKiB TUTHHHU;

3) BHACIIJIOK BU3HAHHS OAThKIBCTBA UM MATEPUHCTBA a00 BCTAHOBJICHHs (paKkTy OATHKIBCTBA UM
MaTEPUHCTBA;

1) 32 IHIIUMH TiCTaBaMH, Mepe10aueHUMHU MIXKHAPOIHUMHU JOTOBOpaMH Y KpaiHu;

i) BC1 BHIII€3a3HAYEHI.

3. O6epiTh NpaBWIbHI BiANoOBiAi: “YMoBaMU MPUAHATTS 10 TPOMAASHCTBA YKpaiHU O1KEHITIB
Ta IIyKayiB OPUTYIKY € ...”:

a) BU3HaHHA 1 norpuManHs Koncturyiii Ykpainu Ta 3aKoHiB YKpaiHu;

0) momaHHsA JAeKiapaiii Mpo BiACYTHICTH 1HO3EMHOTO TpoMaasHCcTBa (mas ocid 6e3
rPOMaJITHCTBA) a00 3000B'sI3aHHS MPUITMHATH 1HO3EMHE TPOMAJISTHCTBO (7151 1HO3EMIIIB);

B) MOJaHHS JICKJIapaIlii mpo BiIMOBY BiJ iIHO3€MHOTO TPOMAJISTHCTBA,;

r) Ge3nepepBHE MPOKUBAHHA HAa 3aKOHHHX IiJICTaBaX Ha TEPUTOPil YKpaiHU NPOTIrOM OCTaHHIX
TPHOX POKIB 3 MOMEHTY HaJaHHS iM CTaTycy ODKEHIISI YW MPUTYIKY B YKpaiHi (11 ymMoBa He
MOIIMPIOETHCS HA 0OC10, K1 IepeOyBalOTh y U001 3 TPOMAASTHHHOM Y KpaiHW MOHAJ 1BA POKH, 1
Ha 0ci0, sKi nmepeOyBaiu 3 TPOMAASHUHOM YKpaiHU MOHAJ JBa POKHU y U001, 110 TPUITHHUBCA

BHACJIIJIOK HOTO CMEpTi);
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1) O6e3repepBHE MPOKUBAHHS HA 3aKOHHUX IIJICTaBaX Ha TEPUTOPIi YKpaTHU MPOTIATOM OCTaHHIX
I'SITH POKIB;

€) BOJIO/IIHHSA JIepKaBHOIO MOBOIO ab0 i1 po3yMiHHS B 00Cs31, JOCTaTHHOMY JUISI CIIIJIKYBaHHS (11
yMOBa HE TIOIMIUPIOETHCS HA 0CI0, sIKi MarOTh MeBHI (Pi3uuHi Baau (Ciimi, TIyXi, HiMi);

€) HasIBHICTh 3aKOHHUX JDKEPEN 1ICHYBaHHS.

4. lonoBHiTh: “BignosigHo no cr. 7 3akony Ykpainu “IIpo rpomansHcTBo Ykpainu” ocoba,
sgKa Hapoawiacsa Ha TepuTopil YKpaiHu, ogHOMY 3 OaTbhKiB SKOI HAJaHO CTaTyC ODLKEHI B
VYkpaidi un mpuTyJIoK B YKpaiHi, 1 He Halyna 3a HApOKCHHSIM TPOMAISHCTBA KOIHOTO 3
OaTpkiB a00 Halylia 3a HAPOHKCHHSIM TPOMAISHCTBO TOTO 3 OaThKiB, SKOMY HaJaHO CTaTyC
ODKeHIIs B YKpaiHi Y MPUTYJIOK B YKpaiHi, € TPOMaJSHUHOM ... 3 MOMEHTY ...”.

5. JlonoBHiTh: “/luTHHA, sfKa € iHO3eMIeM, sIKii HagaHO cTaTyc ODKEHILS YH TMPHUTYJIOK B
VkpaiHi, 1 SKy YCHHOBISIOTH TpOMaAsHU YKpaiHM a00 TMOAPYX XS, OJUH 3 SKOTO €
TPOMAJITHUHOM YKpaiHu, a JApyruid - 0co0or 0e3 TpomMansHcTBa ab0 1HO3EMIIEM, CTa€
TPOMAIIHHHOM ... 3 MOMEHTY HaOpaHHS YHHHOCTI PIIIEHHS MpPO ..., HE3aJEeKHO BiJ TOTO,
NPO’KMBA€ BOHA IMOCTIMHO B YKpaiHi YM 3a KOPJIOHOM.

6. OOGepiTh mpaBWIbHY BIANOBIAL: “Ocoba, skiii HagaHo craryc OiXKeHIs, Ma€ piBHe 3
rpoMajgsiHaMi YKpaiHHM NPaBo0 HA HANPABJEHHS IHIUMBIIYaAJbHUX YH KOJEKTHUBHHX
NMCbMOBHX 3BePHEHb 200 0co0KcTe 3BePHEHHS 10 ...”:

a) OpraHiB Jep>KaBHOT BJIA]IN;

0) opraHiB MICII€BOT'O CAMOBPsITyBaHHS,

B) TIOCA/IOBHX 1 CITY’KOOBHUX 0C10 OpraHiB JIep>KaBHO1 BJIaJH Ta MICIIEBOTO CAMOBPSITyBaHHS;

T') HiANPUEMCTB, YCTaHOB, OpraHi3aliil He3aJleXKHO Bil (OpPM BIACHOCTI,

1) 00'eHaHB TPOMaJISH, 3ac001B MacoBoi iH(OpMalii;

€) BCl BUIIICHABE/ICHI.

7. JonoBHITH: “3BEpHEHHS PO3IIISIAIOTHCS 1 BUPIIIYIOTHCS Y TEPMiH HE OUIBIIE ... ... B1JI THS 1X
HAIXOJDKEHHS, a Ti, SIKi HEe MOTPeOYyIOTh JOAATKOBOTO BHBUCHHS, - ..., aJI¢ HE MI3HIMIE ... JTHIB BiJl
JIHS 1X OTpUMAaHHS.

8. O0epiTh mpaBUibHI BignmoBiai: “Oco0u, ssIkUM HaJaHO CTaTyCc OLKEHIT B YKpaiHi, MalOTh
MpaBo HA y4acTb y ...”:

a) TPOMAJICHKUX OpraHi3amisix;

0) NOJMITUYHMX MAPTISX;

B) mpoeciitHuX CIiIKax;

T') peliriiHux Ta 0JaroAiiHNUX OopraHizamisax;
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1) KOMEPIIHHUX 00’ €THAHHSIX.

3agaua Ne 1

I'pomansuun Ipaky Myxamen Ami 11 numas 2004 poky npuOyB Ha TepUTOPi0 YKpainu 3
METOI0 OTpUMaTH cTaTyc OixeHI. [licms oro 3aTpuMaHHs BIHCHKOBOCITYKO00BIIsIMU JlepKaBHOT
NPUKOPJIOHHOI CITy>KOM YKpaiHu MojaB 3asBy 3 MPOXaHHSM HAJaTh WOMY CTaTyc ODLKEHI 10
MmirpamiifHoi cimyx6u. 23 nuctonaaa 2005 poky BiH OTpuUMaB craTyc ObKeHUIS B YKpaini. 21
rpyaus 2005 poky BiH oApyX)uBcs 3 rpoMajsinkoro Ykpaiau K. 22 motoro 2007 poky BiH MojiaB
3as1By TPO MPHUHHATTS O TPOMAASHCTBA YKpaiHU Ta JAEKJIapalliio Mmpo BiIMOBY BiJl 1HO3EMHOTO
IpOMaJSTHCTBA.

SAxi ymMoBM NpUAHATTA 10 rpoMaasiHCcTBa YKpainum aiasa Myxamena Aui? Ske

pilieHHs1 Oyae NpUHHATO?

3agaua Ne 2
I'pomagssaua Comanmi Myxamen Maxmyn 13 yepBHs 2004 poxy npuOyB Ha TEPHUTOPIIO
VYkpainu 3 MeToro oTpuMatu ctatyc OikeHis. [licis fioro 3aTpuMaHHs BIHCEKOBOCTYKOOBIISIMHU
Jlep>kaBHOT MPUKOPJOHHOI cIIy0n YKpaiHU BiH [10JIaB 3asABY 3 IPOXaHHAM HaJlaTH HOMY CTaTyc
ODKeHIIs 10 MirpatiiHoi ciyx6ou. 15 ciunst 2005 poky BiH OJpy>KUBCS 3 TPOMAASIHKOIO YKpaiHu
Homimyxk I'.K. 22 cepnast 2005 poky BiH oTpuMaB ctaTyc ObKeHus B YKpaini. 1 sxoBtHS 2005
POKY B IOJIPYXKsl HApoauBCs cMH. Myxamen Maxmy/1 BUPIIIMB HAOYTH I'POMASIHCTBO Y KpaiHU

1 12 mortoro 2007 poky mo/iaB BiAMOBiHE KIOTOTAHHS.
Axi mincraBu HaOyTTs rpoMaasiHcTBa Ykpainu? ki ymMOBHM NpPHHHATTS 10
rpomagsincTea  Ykpainm i Myxamena Maxmyna? XTo npuiiMae pillleHHst TIPo

NMPUAHATTA 10 TPOMAJASIHCTBA YKpaiHu? ['poMagsiHUHOM SIKOI JIepPKaBH € TMTUHA?

3amaua Ne 3
14 motoro 2007 p. 6ixkeHens ['. 3BepHYBCs 13 3a8BOIO 70 CLIHCHKOTO TOJIOBU PO BUAAUY
JOBIIKHA TIPO CKJaa ciM', a Takox mpo (akT peecTpainii nmocTiiHoro npoxkuBanus. 25.04.2007
poky I'. oTpuMaB JIUCT-BIANOBIIb, B IKOMY HOMY OYJIO BIZIMOBJICHO B HaJaHHI JIaHO1 TIOBIIKHA Ha
MiJICTaB1 TOTO, 110 BiH HE € TPOMAITHUHOM Y KpaiHHu.
I'. BBaxkae, 1m0 Majio Miciie MOPYIICHHS WOro mpaB. [ 3BepHYBCS 1O pailOHHOTO Cyay i3
aIMIHICTPATUBHHUM TTO30BOM.

Yu masio micue nopyumenns npas I'.? SIke pileHHsi noBUHeH NPUAHATH cya?
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Tema 3. ExoHoMivHi, coniajibHI Ta KyJbTYPHI IpaBa Oi’keHIIiB
1. ITOHATTS] EKOHOMIYHMX, COLIATBHUX Ta KyJbTYPHHUX MpaB O1KEHIIIB.
2. XapaKTepuCTHKa OKPEMUX €KOHOMIYHHX, COIIalIbHUX Ta KyJbTYpHHUX MpaB O1KEHIIIB:
2.1 IIpaBo Ha mpUBaTHY BJIACHICTb.
2.2 IlpaBo Ha mpairo. CB0OO1a MIATPUEMHHUIIBKOT TISITHHOCTI.
2.3 [IpaBo Ha couiajdbHUIA 3aXHCT Ta CoLliaIbHE 3a0€3MEUCHHS.
2.4 IlpaBo Ha XUTIIO.
2.5 IlpaBo Ha OXOPOHY 370POB'Sl, MEAUYHY JOTIOMOTY Ta MEIMYHE CTPAXyBaHHS.
2.6 IIpaBo Ha OCBITY.

2.7 IlpaBo Ha cBOOOIy TBOPYOCTI.

[TpakTuHi 3aBIaHHS
TecToBi 3aBIaHHA
1. OOepity npaBwibHi Bignmomigi: “/lo eKOHOMIUHHMX, COLIaIbHUX Ta KYJIBTYPHHUX

ODKEHIIIB BITHOCSTH MpaBa Ha ...

npas

a) BOJIOJIIHHS, KOPUCTYBaHHS 1 PO3MOPSIKEHHS CBOEIO BIIACHICTIO, pPE3yJbTaTaMH CBOET

IHTENIEKTyaIbHO1, TBOPYOI JTiSITLHOCTI;

0) mparrio, BiAMOYMHOK Ta MiAIPUEMHHULIBKY IiSJIBHICTD, SIKAa HE 3a00pOHEHA 3aKOHOM;

B) MepecyBaHHs, BUIbHUN BUOIp MiclLis NMPOKWBAHH, BUIbHE 3aJHILEHHS TEpUTOpii YKpaiHH, 3a

BUHSITKOM OOMEXEHB, sIKI BCTAHOBIIIOIOTHCSI 3aKOHOM;
T') OCBITY;

1) CBOOOTy CBITOTJISIAY 1 BIPOCTIOBITaHHS.

2. O6epiTs mpaBwiIbHY BinmoBiab: “Kouseniis npo cratyc OikeHwiB 1951 poky npuaiise

3HaYHy YyBary 3axMCTy IpaBa BIJIACHOCTI ODLKEHIIIB. 3aKOHOMABCTBO YKpaiHM HE mependadae

OKpEMUX TIJCTaB MO0 OOMEKEHHS IpaBa BJIACHOCTI O1KEHIIIB 1 PO3MOBCIOKY€E Ha ODKEHIIIB,

3aJIeKHO BiJl 0OCTaBUH ...
a) HAI[lOHAIBHUH PEXXUM YU PEXKHUM, TKUM KOPUCTYIOTHCS 1HO3EMII];
0) HaIIOHAJILHUN PEXKHM;

B) PEKUM, IKUM KOPUCTYIOTHCS 1HO3EMIITI.

3. O0epiTh npaBuabHi Binnosiai: “Crarrs 41 Koncrutyuii Ykpainu 3akpimuitoe rapanrii mpasa

BJIACHOCTI, 30Kpema: ...”:

a) IpaBO MPUBATHOI BIACHOCTI € HETIOPYIIHUM, HIXTO HE MOXKe OyTH ITPOTUIIPABHO MO30aBICHUIN

mpaBa BJIACHOCTI.
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0) mpuMyCOBe BiIUy>XKEHHSI 00'€KTIB IMpaBa MPUBATHOI BIACHOCTI MOXKEe OYTH 3aCTOCOBAHE JIMIIIC
SIK BUHATOK 3 MOTHUBIB CYCIIBHOI HEOOXITHOCTI, HA MIACTaBl 1 B TMOPSIKY, BCTAHOBIICHUX
3aKOHOM, Ta 32 YMOBH IONEPEAHBOTO 1 MOBHOTO BiAIIKOYBAaHHS X BapTOCTI.

B) MPUMYCOBE BiTUY>KECHHsI 00'€KTIB MpaBa MPUBATHOI BJIACHOCTI MOXKE OYTH 3aCTOCOBAHE JIMIIIEC
SK BHHSTOK 3 MOTHBIB CYCIUIbHOI HEOOXITHOCTI, Ha TMIACTaBi 1 B TOPSAKY, BCTAaHOBJICHHUX
KoHncrutymieto.

r) KoH(ickamis MaiiHa MoO)Ke OYTH 3aCTOCOBaHa BHUKJIIOYHO 3a PIIIEHHSIM CYyAy y BHIQJKaXx,
00cs131 Ta TOPSIIKY, BCTAHOBIICHUX 3aKOHOM.

1) KoHbICcKaIlisg MaifHa He MOe OyTH 3aCTOCOBaHa.

4. JlonmoBHiTh: “KonBeHuis mnpo cratyc ObkeHIiB 1951 p. 3000B's13ye nepkaB-y4acHUIb
3aCTOCOBYBAaTH N0 ODKEHIIB y cdepi mpaBa Ha Mpalio 3a HaAWMOM HaMOLIbII CHPUATIMBHMA
pexuM. 3akoHoM Ykpainu “IIpo OiKeHIIB” BCTAHOBJIEHO, IO 0C00a, CTOCOBHO SIKOi MPUHHATO
pimeHHs Tpo O(OpPMIICHHS JOKYMEHTIB IS BHPIINICHHS NHTAHHS W00 HAJaHHS CTaTyCy
ODKeHIg, Mae mpaBo Ha ... ... (ct. 18), a ocoba, sKiii HamaHO cTAaTyc ODKEHIA, Mae ... 3
rpomMaassHaMH Y KpaiHu npaso Ha ... (cT. 20)”.

5. IIpopoB:kiTh: “IIpaBo Ha colianbHUN 3aXUCT — 1I€ ...” .

6. onoBHiThL: “I'pormoBa momomora OixkeHIIM, BianoBinHo A0 [lopsaky HamaHHS OLKEHISIM
TPOIIOBOT IOMOMOTH Ta TIeHCi1, 3aTBepkeHoro [locranoBoro Kabinery MinicTpiB Ykpainu Bif 6
munHsa 1998 p. Ne 1016, ckinanaerses 3 0JHOPa30BOi IPOIIOBOI JOMIOMOTH JJIA ... ... ... ... TA ... ...
... Ha BIIMIKOYBaHHS BapTOCTI Mepei3ay 10 perioHaIbHOTO MyHKTY TUMYAacOBOTO PO3MIIICHHS
OKEHIIIB, PETiOHy THMYAcCOBOTO pO3CEJeHHS OLKEHIIB abo 10 I1HIIOro MicIs, OOpaHOro
ODKEHIIEM IS TPOKUBAHHS .

7. OOepitp mnpaBWIbHY BiAnmoBinb: “/lep>kaBHa pomomora cim'sM ODKEHIIIB 3 JITbMH
MPU3HAYAETHCS OpPTraHaMy COLIAaJbHOTO 3aXUCTy HAcelieHHS 3a MiICIeM iX THMYacoBOIO
MPOKHUBaHHS BIAMOBIAHO A0 3akoHy Ykpainu “Ilpo mepxkaBHy momomory ciM'ssiM 3 IITbMH .
CiM'sM ODKEHIIB 3 JITbMH, SKI MPOXKHUBAIOTH Yy PETIOHATBHUX MYHKTaX THUMYacOBOTO
po3MileHHs O1XKEHIIB, 3a3Ha4YeHa Jiep)KaBHa Jomomora ...

a) Ha/Ta€ThCS 3a MICLIEM iX TTPOKUBAHHS;

0) HagaeTbes B po3Mipi 50 % MPOKUTKOBOTO MIHIMYMY JUIsl TUTUHU BIATIOBITHOTO BIKY;

B) HE HAJAETHCSI.

8. lomoBHiTh: “3ringHo 13 3akoHoM Ykpainu “TIpo OixkeHUiB”, a7 0ci0, SKi Mojanu 3asBy Mpo
HaJaHHS CTaTyCcy ODKEHIIS, CTOCOBHO SIKUX MPUHUHATO PIMIEHHS MPO OGOPMIICHHS JOKYMEHTIB
JUISL BUPIIICHHS TUTAHHS 100 HAJaHHS CTAaTyCy ODKEHI, a TaKOX SIKUM HaJlaHo B YKpaiHi

cTaTtyc ODKEHIIs, 1 SKi He MAlOTh MOXJIMBOCTI CAMOCTIHO PO3MICTHTHUCS, CTBOPIOIOTHCA ... ... ...

2
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3agauya
yxaui nmputynky, rpomaasan P® (Yeuns), ki OpoXHWBalOTh B M. YKropodi Hpu
pearizanii cBOro mpasa Ha MpAIl0 BUPIIIWIM BIIMOBUTHUCS Bif iAeHTH]IKAIIITHOTO HOMEpa 1o
peniriitHux nepexkoHaHHsAX. [lomaTkoBa 1HCIHEKINST BiAMOBWJIA 1M y 3aJ0OBOJICHHI iXHBOTO
MPOXaHHS W MOMJIMBOCTI KOpUCTyBaTucs (popmoro oOJiKy IUIATHUKIB TMOJATKIB, IO disUia
paHilie, Ha MiACTaBy TOrO, IO BOHHM 1HO3eMIl W He MaioTh macropTiB. lllykadi mpurynky
BUPILIWIN 3BEPHYTHCA 70 CYIY.

Slke pimenHs: npuiime cya? BinnmoBinb o0OrpyHryiite.
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